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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 







BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 







(No. 6572) 






In re VINCENT W. KosuGA, SAM S. SIEGEL, AND NATIONAL PROD- 
UCE DISTRIBUTORS, INC. CEA Docket No. 73. Decided June 3, 
1960. 







Manipulative Intent—Evidence 





Evidence fails to establish respondent Kosuga attempted to manipulate up- 
ward prices of November 1955 onion futures on the Chicago Mercantile 
Exchange and prices of cash onions. 






Manipulation—Agreement—Stabilization 





Respondents are found to have attempted to manipulate onion future prices 
and cash onion prices in violation of the Commodity Exchange Act in 
November and December 1955 by virtue of an agreement with grower- 
shippers of onions to keep onions from being used for deliveries upon 
the exchange. This is so even if respondents only sought to peg or 

stabilize onion prices. 









Manipulation—Hedging 


Respondents are found to have attempted to manipulate and to have manip- 
ulated downward the prices of March 1956 onion futures and prices 
of cash onions in violation of the Commodity Exchange Act even if 
respondent Kosuga was on the short side of the March future as a 
hedger. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Lee A. 
Freeman, of Chicago, Illinois, and Mr. Michael A. Gurde, of Middle- 
town, New York, for respondent Vincent W. Kosuga. Mr. Max Chill, 
of Chicago, Illinois, for respondents Sam S. Siegel and National Produce 
Distributors, Inc. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 















PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted June 18, 1956, by 
a complaint and notice of hearing issued under section 6(b) of 
the act (7 U.S.C. 9) by an Assistant Secretary of Agriculture. 
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Respondent Vincent W. Kosuga is an onion grower and trader, 
a member of the Chicago Mercantile Exchange and a registered 
floor broker. Respondent Sam S. Siegel is a member of the Chi- 
cago Mercantile Exchange and is the president and general 
manager of the corporate respondent, which is engaged in the 
wholesale produce business. 


The complaint charges that during October and November 
1955, (1) respondent Kosuga attempted to manipulate upward 
prices of the November 1955 onion future on the exchange and 
cash onions; (2) that in November and December 1955 respond- 
ents attempted to manipulate upward prices of onion futures and 
cash onions; and (3) that in January and February 1956 re- 
spondents attempted to manipulate and did in fact manipulate 
downward prices of March onion futures and cash onions. The 
complaint alleges that such activities constituted violations of 
Sections 6(b) and 9 of the Commodity Exchange Act (7 U.S.C. 
9, 18). 

In connection with the charge of attempted manipulation by 
respondent Kosuga in November 1955, the complaint asserts 


that this respondent established and held a large long position 
in the November 1955 onion future, and took delivery of large 
quantities of cash onions so that he held about one-half of the 
total cash supply in Chicago available for delivery on the future, 
and that these transactions were undertaken with the intent of 
causing increases in the prices of the November future and cash 
onions. 


With respect to the charge of attempted manipulation by the 
three respondents, the complaint alleges, in part, that in No- 
vember and December 1955, when respondents held approxi- 
mately 1,000 carlots of cash onions, including 98 percent of the 
available deliverable supply in Chicago, they entered into an 
agreement with a number of growers and shippers of onions, 
under which the grower-shippers agreed to buy approximately 
285 carlots of the Chicago onions owned by respondents, in con- 
sideration of which the respondents agreed to make no deliveries 
on the Chicago Mercantile Exchange during the remainder of 
the onion season of any part of the remaining onions which 
they held in Chicago or elsewhere, but would accumulate addi- 
tional cash supplies and support the long side of the market. 
The complaint further alleges that pursuant to this agreement 
the respondents delivered cash onions to the grower-shippers, 
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received payment therefor, and temporarily supported the long 
side of the market. 

The charges of attempted and actual manipulation of the 
March 1956 future by the respondents are based upon allega- 
tions that, pursuant to an agreement among themselves, they 
sold large quantities of March 1956 futures, established and held 
large short positions in the future, stood ready to deliver onions 
against these positions, and shipped onions out of Chicago for 
repacking and shipment back to Chicago and delivery on the ex- 
change, all of which caused decreases in the price of the March 
future and of cash onions, whereupon the respondents covered 
their positions, in part, at such decreased prices. It is alleged 
that these transactions were undertaken for the purpose and 
with the intent of depressing cash and futures prices. 

On September 13, 1956, respondent Kosuga filed an answer 
admitting the jurisdictional allegations of the complaint and his 
holdings of November futures as alleged in the complaint, but 
denying the remaining allegations thereof. Kosuga also contends 
in his answer that he had been improperly joined with the 
other respondents, that the aggregating of statistical data with 
respect to all the respondents is improper and that the complaint 
is vague and ambiguous. Kosuga further claims that the com- 
plaint does not set forth a cause of action under section 6(b) 
of the act and that, in the absence of regulations expressly de- 
fining manipulation, this section constitutes an unlawful delega- 
tion of legislative power and violates the Fifth Amendment to 
the Constitution. On September 25, 1956, an answer was filed 
by respondents Sam S. Siegel and National Produce Distributors, 
Inc., in which they deny the substantive allegations of the com- 
plaint and that any manipulation was intended or accomplished. 

John J. Curry, Hearing Examiner, Office of Hearing Examin- 
ers, United States Department of Agriculture, was assigned as 
referee and presided at the hearing. Respondent Kosuga was 
represented by Lee A. Freeman, Attorney at Law, Chicago, 
Illinois, and Michael A. Gurda, Attorney at Law, Middletown, 
New York, and respondents Sam S. Siegel and National Produce 
Distributors, Inc., were represented by Max Chill, of Max and 
Herman Chill, Attorneys at Law, Chicago, Illinois. Benjamin 
M. Holstein, Office of the General Counsel, United States De- 
partment of Agriculture, appeared as counsel for complainant. 
The hearing began November 14, 1956, in Chicago, Illinois, and 
continued at intervals until its conclusion November 1, 1957. 
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Both sides offered oral and documentary evidence. Fifteen wit- 
nesses testified, and a number of exhibits were received on behalf 
of each side. After the hearing, all parties filed briefs. On April 
2, 1959, the referee filed a report containing proposed findings 
ot fact and conclusions and recommending that respondents be 
found to have violated the act as charged. Respondents filed 
lengthy exceptions to the report. Oral argument was held before 
the Judicial Officer January 15, 1960. 


At this final stage of the proceeding it is apparent that there 
is little or no dispute about the basic facts put in evidence. 
The inferences and conclusions to be drawn from the basic facts 
are, however, subjects of controversy. 


FINDINGS OF FACT 


1. Respondent Vincent W. Kosuga is an individual whose ad- 
dress is Pine Island, New York. He is now and was at all times 
mentioned herein a grower and shipper of onions, a trader in 
onion futures and cash onions, a member of the Chicago Mercan- 
tile Exchange, and a registered floor broker under the Commodi- 
ty Exchange Act. 


2. Respondent Sam S. Siegel is an individual who was at all 
times material herein a member of the Chicago Mercantile Ex- 
change, and the president, manager, and principal shareholder 
of respondent National Produce Distributors, Inc., hereinafter 
called National, an Illinois corporation engaged in the wholesale 
produce business with offices and a place of business at Franklin 
Park, Illinois. At all such times, respondent Siegel traded in 
onion futures and in cash onions in the name of National, and 
directed, controlled, and was responsible for the corporate trans- 
actions hereinafter described. At all such times, respondent 
Siegel was the vice-president and stockholder of the Dakota 
Chief Sales Company, a corporation which operates a cold stor- 
age warehouse located at Franklin Park, Illinois, and the vice- 
president of Auster-Siegel Trading Company, a registered 
futures commission merchant. 


3. At all times material herein, the Chicago Mercantile Ex- 
change was a duly designated contract market under the Com- 
modity Exchange Act. Trading in onion futures on the exchange 
is conducted in units of one contract or carlot containing 600 
50-pound bags, more or less. 
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4. Respondent Kosuga received 323 carlots of onions in 
November 1955 as final deliveries' on his long contracts in the 
November future on the Chicago Mercantile Exchange, and in 
addition, he took over at the delivered price 32 carlots received as 
final deliveries by other traders. Forty-six carlots were received 
as final deliveries by respondent National against long positions 
in the November future which it held. These 401 carlots of final 
deliveries constituted all the final deliveries on the Chicago Mer- 
cantile Exchange in satisfaction of November 1955 onion fu- 
tures. Of these 401 carlots, 387 were shipped into Chicago 
during October and November 1955 and delivered on track, and 
the remaining 14 carlots were delivered in warehouses in Chic- 
ago. The 323 carlots received as final deliveries by Kosuga 
settled 335 long contracts held by him, or about 75.8 percent of 
the total of 442 contracts in the future which were settled by 
delivery. The 323 carlots received by Kosuga as above des- 
cribed were turned over by him to National for handling and 


sale. 


5. During the latter part of November and early December 
1955, as a result of the deliveries received on November futures 
as described in Finding of Fact 4, Kosuga owned and held 321 
carlots of cash onions in cold storage warehouses and on track 
in Chicago, At the same time, National owned and held 250 
carlots of cash onions in cold storage warehouses, and the 
combined cash holdings of these respondents in Chicago con- 
stituted practically the total supply of onions in Chicago which 
were available and could qualify for delivery on the Chicago 
Mercantile Exchange. In addition, Kosuga owned and held ap- 
proximately 400 carlots of cash onions in common storage at 
country points, making a combined total of approximately 1,000 
carlots of cash onions owned and held by the respondents which 
were or could be made available for delivery on the Chicago 
Mercantile Exchange in satisfaction of futures contracts. 


6. Cold storage onions are onions held in warehouses under 


1A long receiving a carlot on delivery may sell the future and redeliver the carlot against 
the resulting short futures contract, and this process may be repeated, or a long receiving 
a carlot on delivery may sell it for cash and the purchaser may deliver the carlot against 
his short position, or sell it to someone else for that purpose. The same carlot may therefore 
be delivered and received more than once in the same delivery month. An initial delivery 
takes place when a carlot is first delivered, and a carlot received on delivery which does not 
subsequently reappear in delivery channels is a final delivery. The number of initial (or 
final) deliveries plus the number of redeliveries equals the number of contracts settled by 


delivery. 
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refrigerated storage. Common storage onions are onions held 
in nonrefrigerated facilities on the farm or at other country 
locations. Cold storage onions are generally inferior in quality 
to common storage onions, are less desired by the trade and 
command lower prices. The onions held in Chicago cold storage 
by respondents Kosuga and National, as described in Finding 
of Fact 5, were a large concentration of onions in Chicago in- 
sofar as the futures market was concerned, and the delivery 
of all or a substantial part of the onions on the Chicago Mercan- 
tile Exchange would have caused a drastic decline in futures 
and cash prices. The fact that the onions were concentrated in 
Chicago in position for delivery was known to the trade and 
would tend to have a depressing effect on futures and cash 
prices. 


7. During the latter part of November and continuing into 
December, 1955, the respondents entered into negotiations with 
a group of grower-shippers, that is, individuals engaged in the 
business of growing, shipping, and trading in onions and onion 
futures, looking toward the purchase by and transfer to the 
grower-shippers of most of the onions held by the respondents 
in Chicago. Meetings were held in Chicago on or about Novem- 
ber 27, December 10 and 17, 1955, at each of which there were 
present respondents Kosuga and Siegel, and from six to eight 
of the grower-shippers, including Veril Baldwin, Lacerne Dixon, 
Lyle Jordon, Jack Kelly, William Gehring and Michael Minardo. 
As a result of these negotiations, it was agreed between respond- 
ents Kosuga and Siegel and the grower-shippers that the grower- 
shippers would purchase and take title to 287 carlots of the 
onions at $1.60 per bag or $960 per carlot, for a total sale 
price of $275,520, and merchandise them in regular channels 
of trade. Absent such purchase, some or all of these onions would 
have been delivered against futures positions on the Chicago 
Mercantile Exchange. Kosuga agreed and committed himself to 
make no deliveries on any exchange for the balance of the onion 
season (December 1955-March 1956) of any remaining onions 
which he owned in Chicago or elsewhere, and Siegel agreed and 
committed himself to make no deliveries on the Chicago Mercan- 
tile Exchange during such period of the remaining Chicago cold 
storage onions held by National. Kosuga and Siegel suggested 
and it was generally understood by all the parties that the re- 
strictions against delivery assumed by respondents Kosuga and 
Siegel were not to be publicized. The respondents were aware 
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of the fact that the 287 carlots which were being sold included 
certain quantities which were to be allotted and billed to various 
other grower-shippers who had not attended any of the meetings, 
but who had been notified of the proposed arrangement and had 
agreed to participate therein and to buy a part of the 287 car- 
lots. The terms of payment called for an immediate deposit 
of $300 per car, an additional deposit of $200 per car on or 
before a specified date, and payment of the balance as and when 
each car was withdrawn from cold storage by the grower- 


shippers. 


8. Pursuant to and in furtherance of the agreement described 
in Finding of Fact 7, and in order to effectuate the purposes 
thereof, the respondents received and accepted deposits and 
subsequent payments from the grower-shippers in the total 
sum of approximately $175,000, and released or caused the 
release of onions to the grower-shippers from time to time. The 
quantity of onions which each of the grower-shippers agreed 
to purchase, the quantity withdrawn from storage by each, and 
the sums paid to the respondents were as follows: 





Quantity Withdrawn Total Amount 
Purchased from Storage Paid Including 
Name (carlots) (carlots) Storage Charges 
Veril Baldwin & Son 35 14-1/2 $ 20,797.00 
Sterling Johnson Ba -le Acme 1,500.00 
John Eucker and 
Herm Huff & £ 4 seam 1,500.00 
Lacerne Dixon 30 3 16,421.00 
Lyle Jordon i 00Cté«C ewe 6,000.00 
Jack Kelly 50 13 12,500.00 
William Gehring 60 60 63,511.52 
R. Ulrich & Son 2 2 1,958.80 
Henry Ankeny Capea 5,000.00 
Jarson and Zerilli eC eae 12,500.00 
Mike Minardo 35 12 18,588.00 
Porter Cave 5 5 5,087.60 
Simplot Western 
Idaho Produce Co. 10 10 9,600.00* 
Total 287 119-1/2 $174,963.92 


*Estimated amount. Payment 

made directly to National 

Produce Distributors, Inc. 

9. A purpose of the agreement was to remove the potential 
deliverability upon the Chicago Mercantile Exchange of 287 car- 
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lots of onions and to enable the respondents to withhold other 
onions which they owned from delivery on the Chicago Mercan- 
tile Exchange, thereby strengthening and supporting the market 
and increasing or preventing a decrease in the prices of futures 
and of cash onions. It was expected by the parties to the agree- 
ment that such would be its effects. During the course of the 
negotiations, Kosuga expressed the opinion that onion futures 
prices would be increased substantially as a result of the agree- 
ment, cited prior occasions when similar agreements had had 
such an effect, and, together with respondent Siegel, exerted 
pressure upon the grower-shippers to purchase the onions. 


10. Kosuga maintained a commodity futures account with the 
firm of Kelly-Black Company, Inc., a registered futures com- 
mission merchant under the Commodity Exchange Act. This 
firm was composed of Jack Kelly and Don Black, and it also 
had among its customers some of the other grower-shippers 
described above. Prior to the agreement set forth in Finding 
of Fact 7 and for some time thereafter, Kosuga caried on sub- 
stantial trading activities in his account with Kelly-Black Com- 
pany, Inc., and maintained office facilities on the premises of 
that company. In accordance with arrangements made as a part 
of the agreement between the respondents and the grower- 
shippers, Kosuga transmitted to Jack Kelly or to Kelly-Black 
Company, Inc., a list of car numbers or lot numbers of the 400 
carlots of Chicago cold storage onions held by him, and Siegel 
transmitted a similiar list of the 200 carlots in Chicago cold 
storage warehouses held by National, whereupon Jack Kelly 
selected from each list certain car numbers which were then 
allotted to each of the grower-shippers in the quantity which 
each had agreed to purchase. Don Black, acting for and on 
behalf of respondent Kosuga and at his request, arranged for 
the release of the allotted carlots when and as requested by the 
grower-shippers, transmitted invoices to the grower-shippers in 
the name of respondent Kosuga, received payments from them 
in the form of checks drawn to respondent Kosuga’s order, 
kept records of all releases and of original and subsequent pay- 
ments by the grower-shippers, and reported to respondent Kos- 
uga from time to time with respect to such matters. 


11. Sometime during January or February 1956, a dispute 
arose between respondents Kosuga and Siegel and the grower- 
shippers as to whether the respondents were observing the com- 
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mitments which they had made in connection with the agreement, 
and the grower-shippers, with the exception of William Gehring, 
thereupon refused to make further withdrawals of the onions 
from cold storage or pay any further sums to the respondents. 


12. Between November 27, 1955, the date of the first meeting 
with the grower-shippers, and December 20, 1955, which was 
shortly after the final meeting, Kosuga purchased a net total 
of 383 carlots of onion futures and Siegel purchased a net total 
of 294 carlots of onion futures. During the month of January 
1956, Siegel took delivery of 56 carlots of onions against long 
January futures positions, and Kosuga took delivery of 44 car- 
lots. 


13. Between November 1955 and early March 1956, re- 
spondents traded actively and held substantial short positions in 
March 1956 onion futures on the Chicago Mercantile Exchange. 
At the same time, the respondents had control of and the sole 
beneficial interest in short hedging positions held in the names 
of commodity brokerage firms as security for margins or other 
funds advanced to the respondents. Between November 25 and 
December 15, 1955, which was substantially contemporaneous 
with the period of negotiation and agreement between the re- 
spondents and the grower-shippers, respondents made covering 
purchases of March futures and each of the respondents re- 
duced his short position, with the result that the combined short 
position of the respondents in such future decreased from 
549 to 227 carlots, or from 38.7 to 13.6 percent of the open 
interest. During the latter part of December 1955, the respon- 
dents resumed selling operations and made substantial sales of 
March futures. During the period between December 27, 1955, 
and February 2, 1956, the respondents sold 858 carlots of March 
futures and increased their combined short position from 303 
carlots, or 17 percent of the open interest, to 1161 carlots or 
44.3 percent of the open interest. During the month of January 
and up to and including February 9, 1956, the combined short 
position of the respondents in the March 1956 future averaged 
42 percent of the open interest. 


14. Shortly after February 2, 1956, respondents began to 
make covering purchases in the March future and continued 
to make such purchases through February 17, 1956, as a result 
of which respondents’ combined short position was reduced from 
1161 to 641 carlots, or from 44.3 to 25.4 percent of the open 
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interest. Thereafter and until about March 1, 1956, each re- 
spondent stopped covering operations. Between February 17 
and March 1, 1956, inclusive, the open interest in the March 
1956 onion future decreased from 2525 to 1416 carlots, or by 
about 51 percent, and total short contracts in the future held by 
traders other than the respondents decreased from 1884 to 766 
carlots, or by about 59 percent. During this period, the respon- 
dents’ short position increased from 641 to 650 carlots, or from 
25 to 46 percent of the open interest. In view of the cash hold- 
ings of the respondents on March 1, 1956, as set forth in Finding 
of Fact 15, these 650 carlots of March futures constituted an 
extremely large interest to carry into the delivery month. The 
650 short carlots were covered by the purchase of 542 carlots 
between March 2 and 6, and by the delivery of onions by re- 
spondents as described in Finding of Fact 18. 


15. On December 31, 1955, respondents owned and held a 
combined total of 556 carlots of cash onions in Chicago cold 
storage warehouses, representing 98 percent of all cold storage 
stocks in Chicago. On January 31, 1956, respondents owned 
and held 444 carlots of such onions, or 97 percent of such total 
stocks, and on February 29, 1956, they owned and held 321 car- 
lots or 88 percent of total stocks. These combined holdings in- 
cluded onions taken on delivery by the respondents in satis- 
faction of long November 1955 and January 1956 futures. 
During February Kosuga found that most of the onions which 
he owned in cold storage were decayed and would not qualify 
for delivery. Figures showing cold storage holdings in Chicago 
warehouses were posted on the floor of the Chicago Mercantile 
Exchange and were known to the trade and the general public. 


16. During January and February 1956 respondent Siegel 
shipped or caused the shipment to Davenport, Iowa, of approxi- 
mately 57 carlots of the onions held by National in Chicago 
cold storage, and 3 carlots owned and held by respondent Kosuga 
in Chicago cold storage, for the purpose of reworking, i.e., 
eliminating spoilage and rebagging the remaining onions to make 
them saleable or deliverable on the Chicago Mercantile Exchange. 
The onions were reworked and approximately 25 carlots of the 
reworked onions were then returned to Chicago and some of 
these were delivered on the exchange. The fact that the onions 
were shipped out of Chicago, reworked and returned to Chicago 
was known to the trade and had a depressing effect upon fu- 
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17. About February 1, 1956, respondent Kosuga had a tele- 
phone conversation with Dave Slinger, a grower-shipper who 
acted as a consultant to the purchasers of the onions in the 
transactions outlined in Finding of Fact 10 above. At the hearing 
Slinger testified as follows: 


“O. 


Did he [Kosuga] have any conversation with you 
which indicated that he proposed to support the 
short side of the market? 


Yes, he did. Along about the 20th of January, 
I had onions, I had my onions all hedged, and I 
got rid of all of them, and then I went on a ski 
trip and broke my leg, and I was confined to the 
hospital in Wausau, and along about the first of 
February I received a call from Mr. Kosuga, and 
he wanted me to call William Gehring and suggest 
to him that he go short the market. [Emphasis 
supplied.] 

I was completely dumfounded because I thought 
they were on the long side of the market. I do not 
know exactly what was said after he made that 
suggestion, but I was left with the impression 
that he had reversed his position; that he was 
short the market, and possibly his conscience was 
bothering him and he wanted Gehring also to get 
in on the short side.? I told him that I didn’t think 
that — I thought that if they were going to re- 
verse their position and go short the market, the 
group should be called together and should do it 
together. Mr. Kosuga answered that that would 
would never do, it would wreck the market in a 
matter of minutes, and go down to fifty cents; 
that the only way to do it was to control it some- 
what, and only one person know about it. [Em- 
phasis supplied.] 

I said, all right, I will call William Gehring, and 
so I called him and William Gehring absolutely 
wouldn’t have anything to do with it. He said ‘I 
won’t do anything unless all the group acts to- 


2Gehring was the only grower-shipper who purchased a substantial number of onions and 
took and paid for all the onions he contracted to buy pursuant to the agreement reached 
in December 1955 (see Finding of Fact 8). 
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gether.’ I don’t think I called Mr. Kosuga back. 
I believe that that was the last conversation I had 
with him until some time in the summer.” 
[Transcript of hearing, pp. 1204-1205.] 


18. Deliveries in satisfaction of March 1956 onion futures on 
the Chicago Mercantile Exchange consisted of 171 carlots of 
initial deliveries and 362 carlots of redeliveries, for a total of 
583 contracts settled by delivery. Of the 171 carlots initially 
delivered and received on a final receiver basis, Kosuga and 
Siegel delivered 108 carlots or about 63 percent. Of these, 72 car- 
lots were delivered by Kosuga and the remainder by Siegel. March 
1, 1956, was the first day on which deliveries against the March 
future could be made, and on March 1 and 2 respondents de- 
livered 86 carlots as against 47 carlots delivered by all other 
traders. The month of March is near the end of the marketing 
season for cold storage onions, and the two-to-one preponderance 
of redeliveries over initial deliveries indicated the unwilling- 
ness of the longs to keep the cold storage onions which they 
received on delivery in March. 


19. Between December 27, 1955, and February 2, 1956, the 
price of the March future ranged between $1 and $1.84, with 
the exception of one day, January 19, when it fell to 92 cents. 
During this period the respondents sold 858 carlots of March 
futures net, as described in Finding of Fact 138. A total of 
478 carlots net were sold between December 27 and January 10, 
when the price ranged between $1.21 and $1.84. Between Feb- 
ruary 2 and 17, the price of the March future ranged between 
90 cents and $1.28, and during this period the respondents made 
net covering purchases in the amount of 520 carlots, as described 
in Finding of Fact 14. Between March 2 and 6, respondents 
covered 542 short carlots by the purchase of futures and during 
this period the price ranged from 44 cents to 58 cents. 


20. Prices of the March 1956 onion future on the Chicago 
Mercantile Exchange during the period from February 2 to 17, 
1956, fluctuated between 90 cents and $1.28. Thereafter, during 
the last 18 trading days in the future, these prices declined 
drastically and steadily. On February 28, the March future 
tlosed at 80 cents, on March 2 it closed at 58 cents, on March 5 
at 44 cents, and on March 15, the last trading day, it reached 
a low of 10 cents and closed at 15 cents. The last two prices were 
the lowest ever recorded on the Chicago Mercantile Exchange. 
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During the 12 years of trading previous to March 1956 the 
lowest price recorded for any onion future was 43 cents for the 
March 1954 future in August 1953. During the last 18 trading 
days in March 1956, cash onion prices also declined in a simi- 
lar, but less drastic, fashion. The prices of March futures and 
cash onions from about mid-February until the end of trading 
in the future were not the result of the free play of supply and 
demand factors, but were artificial prices owing to the activities 


of respondents. 


CONCLUSIONS 
I 


The first charge in the complaint is that respondent Kosuga 
attempted to manipulate upward prices of November 1955 onion 
futures on the Chicago Mercantile Exchange and prices of cash 
onions. 

Complainant has shown most of the usual indicia of attempted 
manipulation upward. Kosuga built up a very large long posi- 
tion? and added to it while the open interest was declining and 
the market was liquidating, he carried a large long line into 
the delivery month, he did not reduce his long position at as 
rapid a rate as other long traders and he accepted final delivery 
of 323 carlots, an extraordinarily large quantity of deliveries 
to one trader. He also took over 32 carlots delivered to other 
traders. 

Drawing a line between legitimate trading and trading with 
manipulative intent is sometimes a very difficult task. We have 
here the physical facts of Kosuga’s trading in the November 
1955 future and some statements by Kosuga to grower-shippers 
(at the time of the events leading to the second charge of the 
complaint) to the effect that he had received more deliveries 
in November than he had expected. Moreover, from the record 
it appears that manipulations in onion futures upon the exchange 
were not uncommon. On the other hand, Kosuga’s statements 
to the grower-shippers could be interpreted to mean that Kosuga 
had not forecast market movements correctly as well as being 
open to the inference argued by complainant. We also have 
Kosuga’s case for trading long in the November future, princi- 


? There was no trading limit and the act had just become effective in September 1955 with 
Tespect to futures trading in onions. 
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pally extensive flood damage to harvested onions, and his defense 
for taking deliveries, namely that for him, a large long, to do 
otherwise would have demoralized the market to his financial 
detriment. 


We conclude that the evidence falls just a bit short of tipping 
the scale enough to warrant an inference of manipulative intent 
in a quasi-judicial proceeding such as this. Consequently the 
charge in this connection should be dismissed. 


II 


Concerning the second charge of attempted manipulation by 
Kosuga and Siegel in November and December 1955, it is clear 
that Kosuga and Siegel entered into a “deal” with a number 
of grower-shippers to sell 287 cars of storage onions owned by 
respondents to the grower-shippers, that the purpose of the 
“deal” was to keep the onions from being used for deliveries 
upon the exchange in the satisfaction of short futures contracts, 
that as a part of the “deal” Kosuga agreed not to deliver any 
of the other onions owned by him upon any exchange and that 
the objective of the deal was to influence onion prices in an 
upward direction. 


While respondents concede practically everything stated in 
the Findings of Fact above concerning the “deal,” they claim 
that the inspiration for it came not from respondents but from 
the grower-shippers and that, at any rate, respondents were 
merely attempting to “stabilize” onion prices, a nonmanipulative 
purpose in view of General Foods Corporation v. Brannan, 170 
F.2d 220 (7th Cir. 1948.) 


Whether or not respondents were the original proponents of 
the deal, and there is some evidence to the effect that Kosuga 
was the moving party, they participated in the operation. 


As to the alleged “stabilization” purpose of the “deal,” it is 
true some elements of price support were present but it was not 
limited to such purpose. Kosuga testified that once the nonde- 
livery agreement became known “naturally the market would 
go up,” and that this was his hope and his expectation. Slinger, 
an adviser to the purchasers, testified that “both Mr. Kosuga 
and Mr. Siegel used the highest kind of pressure to sell their 
part of the deal to the growers,” that the grower-shippers “had 
been sold on the idea that there was no reason why the market 
couldn’t go to three or four dollars” as a result of the arrange- 
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ment, and that Kosuga quoted figures at the meetings to show 
“that statistically the deal was as good as it was in 1952 when 
Marches sold as high as $4.75.” This testimony is consistent 
with that of Gehring, a participating grower-shipper, who tes- 
tified that both Kosuga and Siegel made statements at the 
meetings that they expected prices to rise as a result of the 
arrangement being made with the grower-shippers. Jordon, 
another purchaser, testified that at one of the meetings either 
Kosuga or Siegel stated, “We have got this market under control 
if you boys want to cooperate.” These statements by respondents 
made at the time they were entering into the agreement are the 
best evidence of what the respondents intended to accomplish by 
means of the agreement and are not denied by respondents. 

The respondents’ intentions and expectations were shared by 
the grower-shippers. Gehring testified that he went into the 
“deal” with the expectation that it would “stimulate the market.” 
When asked specifically whether he expected the price to go up 
as a result of this agreement, he replied, “I expected it would 
go up 25, 30, probably 35 cents.” Minardo testified that he pur- 
chased futures on the strength of the agreement. Jordon testi- 
fied that he did likewise. Such purchases are strong evidence 
that a price advance was expected, rather than merely a holding 
of the price where it was. 

Respondents and the grower-shippers were concerned about 
the 600 carlots of onions overhanging the futures market, and 
the depressing effect upon prices which the presence of these 
onions had and which would result from the delivery of part or 
all of the 600 carlots on the exchange but they also expected 
that the elimination of these and additional onions from the 
delivery picture would brighten the prospects on the long side 
of the market. The magic word “stabilization” or “stabilize” 
was utilized at times in the questions propounded to the wit- 
nesses and their replies thereto, but it would be naive to believe 
that the parties to the agreement were solely interested in main- 
taining an existing price. The testimony set forth above indicates 
otherwise. None of the participants would have considered the 
agreement to have been diverted from its purpose if it raised 
prices instead of merely holding them where they were. It is 
concluded that the agreement and sale were intended to raise 
onion prices and not merely to stop a decline or to stabilize. 


If, however, respondents sought only to peg or stabilize onion 
prices, they nevertheless violated the act by an attempt to 
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manipulate. It is manipulation of prices to keep a price from 
moving in accordance with free supply and demand conditions 
just as much as it is to move a price to an artificial level. A 
previously-existing natural price kept from moving by abnormal 
or artificial means deliberately employed thereby becomes an 
artificial or manipulated price. United States v. Socony Vacuum 
Oil Co., 310 U.S. 150, 223 (1940).* Under our own act, this 
was recognized in Great Western Food Distributors v. Brannan, 
201 F.2d 476 (7th Cir. 1953), cert. denied, 345 U.S. 997 (1953), 
in which manipulation of December 1947 egg futures prices 
was found because due to cornering efforts the futures prices 
did not drop to a normal relationship with fresh egg and other 
egg prices. In In re Zenith-Godley Company, 6 A.D. 900 (1947), 
prevention of a price decline in butter in New York by pur- 
chases of all butter offered was found to be a manipulation of 
butter prices. See also In re Fox DeLuxe Foods, Inc., 18 A.D. 
582 (1959). 


The holding in General Foods v. Brannan, 170 F.2d 220 (7th 
Cir. 1948)* to the effect that supporting or pegging a natural or 
legitimate price is not manipulation in violation of the act was 
overruled in effect by Great Western, supra. In any event it has 
been validly criticized and does not persuade. Federal Regulation 


‘“But in terms of market operations stabilization is but one form of manipulation. And 
market manipulation in its various manifestations is implicitly an artificial stimulus applied 
to (or at times a brake on) market prices, a force which distorts those prices, a factor which 
prevents the determination of those prices by free competition alone.”” [Emphasis supplied. ] 

See also United States v. Trenton Potteries Company, 273 U.S. 392 (1927); United States 
v. United States Alkali Export Ass’n, Inc., 86 F.Supp. 59, 79-80 (S.D. N.Y. 1949); United 
States v. Swift & Company, 52 F.Supp. 476, 479 (D. Colo. 1948). For economic treatises see 
Dice and Eiteman, The Stock Market, 305 (3d ed. 1952); Frey, Federal Regulation of the 
Over-the-Counter Securities Market, 106 U. Pa. L. Rev. 19 (1957); Irwin, The Nature of 
Risk Assumption in the Trading on Organized Exchanges, 27 Am. Econ. Rev. 267-278 (1937) ; 
Jones and Lowe, Manipulation, The Security Markets, 444-445, 503-504 (1935); VII Report 
of the Federal Trade Commission on the Grain Trade, 242-274 (1926). 

5In the General Foods case, the so-called stabilizing operation consisted of the purchase 
and sale of two million bushels of “distress rye’’ to keep it from being offered on the open 
market. This was the entire transaction. There was no commitment or agreement affecting 
additional supplies of the commodity as there is in this proceeding. Here the purchase and 
sale was not the entire transaction. The agreement involved herein reached out to and 
covered some 700 carlots of onions which were not being sold and the respondents committed 
themselves to withhold the onions from delivery. To this extent, the facts in the General 
Foods case differ from the facts of this proceeding. 





VINCENT W. KOSUGA et al. 619 
Cite as 19 A.D. 603 


of Commodities Futures Trading, 60 Yale L.J. 822, 842° (1951) ; 
Campbell, Trading in Futures under the Commodity Exchange 
Act, 26 Geo. Wash. L. Rev. 215, 233-236 (1958) ;7 Note 97 U. Pa. 
L. Rev. 572 (1949). 


Respondents’ reliance upon the court opinions in the civil 
action (Kosuga v. Kelly (N.D. Ill. 1957), aff'd, 257 F.2d 48 
(7th Cir. 1958), 358 U.S. 516 (1959) ) which arose out of the 
agreement with the grower-shippers is of little assistance. Such 
opinions did not directly pass upon the legal status of the non- 
delivery agreement. 


III 


The complaint further charges that respondents attempted to 
manipulate and did manipulate downward the prices of March 
1956 onion futures on the exchange and prices of cash onions. 


Prior to the latter part of December 1955, there was a period 
of about three or four weeks during which Kosuga and Siegel 
were reducing their short positions while the open interest was 
increasing, indicating that other traders were adding to their 
positions. On December 27 and 28, 1955, each of these respond- 
ents stopped covering, resumed selling operations, and con- 
tinued selling until about February 2, 1956. During this period, 
respondent Kosuga sold 565 carlots and respondent Siegel sold 


*“The court offered as another basis of distinction the fact that the Socony-Vacuum case 
involved ‘a statute [the Sherman Act] which made it illegal per se to combine for the pur- 


pose of “raising, depressing, fixing, pegging, or stabilizing the price of a commodity. 
170 F.2d at 230. But there is no such provision in the Sherman Act, the relevant portion 
of which simply declares combinations in restraint of trade to be illegal. 26 Stat. 209 (1890), 
15 U.S.C. § 1 (1946). This has been construed by the Supreme Court to make price fixing 
illegal per se. And in the Socony-Vacuum case price fixing is implicitly equated to manipu- 
lation, which is there held to include raising, depressing, fixing, pegging, or stabilizing 
prices. 310 U.S. at 224. The prohibition of these acts, attributed by the court in the General 
Foods case to the Sherman Act, is actually quoted from the interpretation of that statute 
in the Socony-Vacuum opinion. Thus, in fact, the Socony-Vacuum case holds price stabiliza- 
tion to violate a much more general and ambiguous provision than the Commodity Exchange 
Act prohibition of manipulation involved in the General Foods case.” 

pp. 285-236: “Additional support for the position that ‘stabilization’ is included within 
‘manipulation’ is found in the Securities Exchange Act of 1934. The federal regulation of 
commodity exchanges under the Commodity Exchange Act is comparable to the regulation 
of security exchanges under the Securities Exchange Act of 1934, United States v. Grady, 
225 F.2d 410, 411 (7th Cir.), cert. denied, 350 U.S. 896 (1955), and the Congress has ex- 
pressly included in the Securities Exchange Act of 1934, under the heading of manipulation, 
the ‘pegging, fixing, or stabilizing’ of security prices unless authorized by administrative 
regulations. 48 Stat. 890 (1934), 15 U.S.C. § 78i(a)(6)(1952). The House Committee Report 
on the bill which became the Securities Exchange Act of 1934 expressly refers to ‘pegging 
and stabilizing operations’ as ‘manipulation.’ H.R. Rep. No. 1388, 73d Cong., 2d Sess. 10 
(1984). The Securities and Exchange Commission has stated that it is ‘unanimous in recogniz- 
ing that stabilizing is a form of manipulation.’ Securities and Exchange Commission, Securi- 
ties Exchange Act of 1934, Release No. 2446, at 2, March 18, 1940.” 
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239 carlots. Their combined short positions of 1,161 carlots on 
February 2 represented over 44 percent of the open interest. 
During the next two weeks, each of these respondents again 
reversed his operations and did a substantial amount of cover- 
ing. Between February 3 and 17, Kosuga reduced his short 
position by buying 250 carlots of March futures and Siegel 
bought 270 carlots. 


Between February 17 and March 1, the last seven trading days 
before the delivery month, respondents again stopped covering 
and held substantially what they had, while the open interest 
declined sharply. During these seven days, the open interest 
fell from 2,525 to 1,416 carlots, and the positions of all other 
traders declined from 1,884 to 766 carlots, while Kosuga’s posi- 
tion went from 396 to 407 carlots and Siegel’s position from 245 
to 243 carlots, for a net increase of nine carlots in both positions 
combined. The holding tactics of the respondents during these 
seven days increased their combined percentage of the open 
interest from 25 to 46 percent. The 407 carlots which Kosuga 
held on March 1 were liquidated between March 2 and 7, and 
the 243 carlots which Siegel held on March 1 were liquidated 


between March 2 and 5. Kosuga and Siegel offer little or no 
explanation for their similar pattern of trading in March onion 
futures.® 


Respondents had an almost complete monopoly of the cold 
storage onions in Chicago during the period discussed above. 
They entered the delivery month with 650 short futures con- 
tracts and 321 carlots of cash onions or 88 percent of the cold 
storage holdings in Chicago. The number of onions in cold stor- 
age in Chicago was a matter of common knowledge in the trade as 
was the fact that Kosuga and Siegel held the bulk of such onions. 
The trade also knew that March is the end of the marketing 
season for cold storage onions and that such onions are by then 
relatively low in quality, not easily marketed in competition 
with new crop onions and generally undesirable. A large crop 


SIn addition to the trading of respondents described above as an indication of an intent 
or attempt by them to manipulate the prices of March 1956 futures and cash onions, is the 
shipment by Siegel of approximately 57 carlots of onions owned by National and three car- 
loads belonging to Kosuga to Iowa for reconditioning and the return of 25 of these carlots 
to Chicago. Siegel defended this movement to Iowa as merely an attempt to find a market 
for the onions, failing which the 25 carlots were returned to Chicago. However, Dave Slinger, 
a recognized expert in the field of onion marketing, testified that the handling of onions in 
this way was not economically feasible and that, to his knowledge, it was never done except 
to bring about a squeeze. While free transportation was available to Iowa, it does not appear 
that such was the case for the return trip. 
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of early spring Texas onions was on, or due on, the market. 
While the bulk of the onions owned by respondents in Chicago 
cold storage had deteriorated so that most of the onions were 
undeliverable against the futures contract, the trade was not 
necessarily aware of this fact. The potential threat of these 
onions overhung the market. The possibility of delivery of 
Chicago cold storage onions owned by a substantial short and, 
in fact, the possibility of the delivery of old crop onions gener- 
ally in a declining futures market clearly constituted a price- 
depressing factor. 


Kosuga and Siegel did deliver 36 carlots of the Chicago cold 
storage onions against their short March positions. In addition, 
72 carlots of old crop onions which had been stored in the 
country were delivered by respondents on track in satisfaction 
of short futures contracts. On March 1 and 2, 1956, Kosuga and 
Siegel delivered a combined total of 86 carlots of their old crop 
holdings. During the next few days, an additional 22 carlots 
were delivered by respondents for a combined total of 108 car- 
lots out of 171 carlots of initial deliveries by all traders, or 
about 63 percent. These 171 carlots of initial deliveries were 
involved in 362 redeliveries, that is, the longs who received these 
onions sold futures and redelivered the onions against the re- 
sulting short positions, or sold the onions to other shorts who 
redelivered them, until a total of 362 such redeliveries had taken 
place. The 171 carlots of initial deliveries plus the 362 carlots 
of redeliveries settled 533 contracts. In other words, each of 
the 171 carlots was delivered, on the average, more than three 
times, which is substantial proof of the undesirable quality of the 
onions and the unwillingness of the longs to take delivery. 


Respondents did not cover their positions as other shorts were 
doing between February 17 and March 17, 1956, and they en- 
tered the delivery month with 650 carlots of March futures 
short. This is especially significant as respondents owned the 
great preponderance of the cash onions in a deliverable position 
in Chicago. On the first two days of trading in the delivery 
month respondents delivered® 86 carlots or approximately 65 
percent of the onions delivered on March 1 and 2, 1956. The 
prospect of the receipt of old crop onions as deliveries on the 


° At the oral argument before the Judicial Officer counsel for respondent Kosuga argued 
that the delivery of 72 cars on Kosuga’s short futures was not made by Kosuga but by the 
brokers who had financed them. A stipulation in the record, however, shows that the brokers 
delivered the cars upon instructions from Kosuga. 
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futures market and the early and relatively heavy deliveries 
made by respondents would naturally have a depressing effect 
upon the market. In short, the dominant short position respond- 
ents developed in the future, the maintenance of this position 
during the weeks just prior to the beginning of the delivery 
period while other shorts were covering, the large short interest 
which respondents carried into the delivery month, their almost 
complete monopoly of cash supplies in a deliverable position in 
Chicago and the deliveries which they made as soon as the 
delivery period opened clearly describe an attempt to manipulate 
downward the price of March 1956 onion futures and cash onions 
in Chicago. 

In addition to the very strong circumstantial evidence of 
manipulative intent there is the testimony of Slinger about a 
telephone conversation with Kosuga about February 1, 1956, 
in which Kosuga revealed his plan to control the market on 
the short or downward side. (See Finding of Fact 17.) This 
testimony was not challenged by respondent Kosuga and, in 
fact, he did not testify with respect to this telephone conver- 
sation. See Adamson v. California, 332 U.S. 46, 60 (1947) ; In- 
terstate Circuit, Inc. v. United States, 306 U.S. 208, 225-227 
(1939) ; Miller & Company v. United States, 260 F.2d (7th Cir. 
1958), cert. denied, 359 U.S. 907 (1959). 

Kosuga argues that he was on the short side of the March 
future merely as a hedger because he owned more cash onions 
than his short sales. Whether or not Kosuga was hedging his 
cash onions by short sales is immaterial. Hedges may be used 
for manipulative purposes. But the pattern of his trading and 
the nature of the market with its sizeable and fluctuating 
differentials between futures and cash prices show that he was 
not doing bona fide hedging. 

Kosuga also asks the question as to why he should be seeking 
to depress onion prices when he owned a large quantity of cash 
onions. The evidence demonstrates that he was attempting to 
do just this and presumably he expected to make money at it. 
A good deal of his holdings in cold storage onions had deterior- 
ated. And as a professional trader familiar with futures trading 
he no doubt knew that technical manipulations within the futures 
market often do not have permanent results on cash prices 
generally. Complainant points out too that while cash and fu- 
tures prices tend to move together it is axiomatic that they 
seldom if ever move exactly the same. To the extent that the 








liveries 
+ effect 
spond- 
osition 
elivery 
nterest 
almost 
‘ion in 
as the 
pulate 
onions 


ce of 
out a 
1956, 
et on 
This 
d, in 
nver- 
; In- 
5-227 
. Cir, 


larch 
nions 
r his 
used 

and 
ating 

was 


king 
cash 
x to 
t it. 
rior- 
ling 
res 
ices 

fu- 
hey 
the 








VINCENT W. KOSUGA et al. 623 
Cite as 19 A.D. 603 


spread between futures and cash onion prices widened, Kosuga 
would profit. For example, if the March futures price declined 
by 15 cents while the cash price went down only ten cents, 
Kosuga could buy in his short futures position at a 15 cent 
profit and take a ten cent loss in the sale of his cash onions 
(if he sold them at that time). 

Respondent Siegel contends that his trading activities were 
primarily scalping operations. A scalper seeks to profit on price 
fluctuations within the trading day. Normally his purchases 
and his sales equal each other during any one day, and he tries 
to avoid carrying a position from one day to the next. Siegel’s 
daily purchases and sales equalled each other only once or twice, 
and they came approximately close only on rare occasions. On 
the great majority of trading days he bought or sold large net 
quantities of March futures. In addition, he carried a substantial 
short position continuously throughout the entire 1955-1956 
onion season. Respondent Siegel was not a scalper, but a sub- 
stantial speculative trader on the short side. 

Respondents protest the joining of their trading positions as 
they contend that there was no collaboration or agreement be- 
tween them. However, the matters in evidence herein indicate 
otherwise. Briefly, the record indicates that Kosuga and Siegel 
took all deliveries in November 1955; that Siegel handled all the 
cash onions, including Kosuga’s and arranged financing thereof ; 
that Kosuga and Siegel entered into an agreement with the 
grower-shippers to sell these onions to the grower-shipers with 
all payments to clear through Kosuga; that the major portion 
of these onions was not accepted by the grower-shippers and was 
still in the possession of Kosuga and Siegel in January and 
February 1956 and, together with other onions owned by Kosuga 
and Siegel, constituted a near monopoly of cold storage onions 
in Chicago; that Kosuga and Siegel held these onions throughout 
January and February, during which time each of them traded 
in a substantially similar manner in the March 1956 future, 
their combined positions representing a significant portion of the 
open interest throughout these two months; and that Kosuga 
and Siegel each liquidated his futures position during the first 
week of March at a profit. 

Jorgensen, complainant’s expert witness, concluded that re- 
spondents’ attempt succeeded, that is, that the prices of March 
futures and cash onions in Chicago after mid-February were 
not the result of supply and demand but were artificial because 
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of such trading by respondents and we agree with that con- 
clusion. That respondents succeeded in their attempted manipu- 
lation can be seen by the price structure during the period 
involved. On February 15, 1956, the March onion future price 
closed at $1.16 and on March 15 reached a low of ten cents 
representing a decline of 91 percent during this period. Price 
movements in the March future during comparable periods for 
the preceding eight years were substantially less spectacular. 
During these preceding eight years the price of the March onion 
future declined in only two years and in each case the decline 
was substantially less percentagewise than it was in 1956. In 
1951 and 1954 the decline was 67 and 39 percent, respectively. 
In the remaining six of the preceding eight years, the price of 
the March future increased between mid-February and mid- 
March. 

Also, prices of the March 1956 onion future on the Chicago 
Mercantile Exchange during the period February 2 to 17, 1956, 
fluctuated between 90 cents and $1.28. Thereafter, during the 
last 18 trading days in the future, such prices declined drasti- 
cally and steadily. On February 28 the March future closed at 
80 cents, on March 2 it closed at 58 cents, on March 5, at 44 
cents, and on March 15, the last trading day, it reached a low 
of ten cents and closed at 15 cents. The last two prices were 
lowest ever recorded on the Chicago Mercantile Exchange. 
During the 12 years of trading previous to March 1956 the 
lowest price recorded for any onion future was 48 cents for the 
March 1954 future in August 1953. During the last 18 trading 
days in March 1956, cash onion prices declined in a similar, but 
less drastic, fashion. 

Undoubtedly, the Texas onion crop had some depressing effect 
upon the March 1956 futures price and the price of cash onions 
in Chicago. But, as concluded by Jorgensen, the prices of March 
futures and cash onions in Chicago after mid-February were 
not the result of supply and demand but were artificial owing 
to the activities of respondents. Even respondents’ witness 
Kleinman does not contend that the Texas onion crop was the 
only reason for the March price collapse. It is enough, for pur- 
poses of a finding of manipulation in violation of sections 6 (b) 
and 9 of the act, that respondents’ action contributed to the 
price decline. United States v. Socony Vacuum Oil Co., supra, 
at p. 219. 
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IV 






Respondent Kosuga challenges section 6(b) of the act as an 
unlawful delegation of legislative power. We are in disagreement 
with this contention. Bartlett Frazier Co. v. Hyde, 65 F.2d 350 
(7th Cir. 1933). But, in any event, this respondent cannot expect 
an agency charged with administering a statute to hold the 
statute unconstitutional. Panitz v. District of Columbia, 122 F.2d 
39 (D.C. Cir. 1940) ; In re Corn Products Refining Co., 13 A.D. 
1117, 1189 (1954); In re Edward R. Byer, 13 A.D. 873, 874 
(1954). See also Engineers Public Service Co. v. Securities and 
Exchange Commission, 138 F.2d 936, 952-953 (D.C. Cir. 1943), 
ordered dismissed as moot on motion of parties, 332 U.S. 788 
(1947). 

The parties have raised many issues, objections, etc., herein. 
All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, objections, exceptions, etc., inconsistent 
with this decision are denied. 


We now address ourselves to the disagreeable but necessary 
task of determining the sanction to be imposed upon respondents 
for the violations of the act found. Complainant recommended 
that the registration of respondent Kosuga as a floor broker be 
revoked and that all trading privileges be denied to the respon- 
dents for a period of one year. The referee adopted these rec- 
ommendations except that he proposed denial of trading privi- 
leges to Siegel and National for ten months. We have concluded 
that the evidence is not quite adequate to infer manipulative 
intent in Kosuga’s trading activities in connection with the No- 
vember 1955 future. The violations found, however, on the part 
of respondents are, of course, serious and of far-reaching con- 
sequences. We conclude that the proposals of the referee be fol- 
lowed except that the period of suspension of trading privileges 
be ten months for Kosuga as well as the other respondents. 
Trading in onion futures has been prohibited by Act of Congress 
(Public Law 85-839, 85th Congress, August 28, 1958, 72 Stat. 
1013) so that there is no practical effect to the sanctions of 
denial of trading privileges insofar as trading in onion futures 
is concerned. 






































ORDER 
The charge that Kosuga attempted upward manipulation of 
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the November 1955 future and cash onion prices is dismissed. 


Effective 30 days after the entry of this order, the regis- 
tration of Vincent W. Kosuga as a floor broker is revoked. 


Effective 30 days after the entry of this order, all contract 
markets shall refuse all trading privileges to Vincent W. Kosuga 
for a period of ten months, such refusal to apply to all trading 
done and positions held by him and also to all trading done and 
positions held indirectly through persons owned or controlled 
by him. 

Effective 30 days after the entry of this order, all contract 
markets shall refuse all trading privileges to Sam S. Siegel and 
to National Produce Distributors, Inc., for a period of ten 
months, such refusal to apply to all trading done and positions 
held by them, and also to all trading done and positions held 
indirectly through persons owned or controlled by either of them. 


A copy of this decision and order shall be served upon each 
of the parties and upon each contract market. 


(No. 6573) 


In re MULSO LIVESTOCK COMPANY. P&S Docket No. 2481. De- 
cided June 1, 1960. 


Insolvency—Suspension of Registration 


Respondent consented to an order suspending its registration for 30 days 
and thereafter until respondent demonstrates that it is no longer in- 
solvent. 


Mr. George A. Robertson, for complainant. Seifert, Johnson & Hand, of 
Fairmont, Minnesota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 22, 1960, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a dealer and 
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is charged with being insolvent and operating as a dealer while 
insolvent. On May 19, 1960, respondent filed an answer in which 
it admits the facts alleged in the complaint, waives oral hearing 
and consents to the issuance of an order requiring it to cease and 
desist from the practice complained of and suspending its regis- 
tration under the act “for a period of 30 days and thereafter 
until such time as respondent demonstrates that it is no longer 
insolvent.” Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. The Belle Fourche Livestock Exchange stockyard, Belle 
Fourche, South Dakota, the Stockman’s Commission Company, 
Inc., stockyard, Rapid City, South Dakota, the Sturgis Livestock 
Exchange, Inc., stockyard, Sturgis, South Dakota, the Kimball 
Livestock Exchange stockyard, Kimball, South Dakota, and the 
Ft. Pierre Livestock Commission Company stockyard, Ft. Pierre, 
South Dakota, hereinafter collectively referred to as the stock- 
yards, were at all times mentioned herein, and now are, posted 
stockyards subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy livestock for its own account, at the 
stockyards, and at all times mentioned herein respondent was 
so registered. 


3. Respondent is insolvent. As of January 31, 1960, respon- 
dent’s current liabilities exceeded its current assets by approxi- 
mately $62,293.41. 


4. Respondent, while insolvent, operated as a dealer at the 
stockyards during the months of December 1959 and January 


1960. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204) and has wilfully violated section 312(a) of the act (7 
U.S.C. 318(a) ). 

Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 


_ Mended that the order consented to by the respondent be en- 


tered, the order will be issued. 
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ORDER 


Respondent shall cease and desist from operating as a dealer 
while insolvent. 


Respondent’s registration under the act is suspended, begin- 
ning on the effective date of this order, for a period of 30 days 
and thereafter until such time as respondent demonstrates that 
it is no longer insolvent. At the request of respondent, when it 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating this suspension after the 30-day 
period. 


This order shall become effective on the sixth day after ser- 
vice and copies hereof shall be served upon the parties. 


(No. 6574) 


In re RoY HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT 
AND WARD LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2192. Decided June 15, 1960. 


Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


On January 26, 1959, an order was entered in this proceeding 
staying the effectiveness of an order entered November 26, 1958, 
suspending respondents as registrants under the Packers and 
Stockyards Act, 1921, for a period of 20 days. The stay was 
ordered because of an appeal to the United States Court of 
Appeals for the Tenth Circuit. The suspension of respondents 
as registrants has been upheld by the Court and the time for 
filing a petition for a writ of certiorari in the United States 
Supreme Court has expired. 


Accordingly the stay order of January 26, 1959, is vacated 
and suspension of respondents as registrants under the act 
ordered on November 26, 1958, shall become effective July 
5, 1960. 
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(No. 6575) 


In re KANE LIVESTOCK SALES, INC. P&S Docket No. 2455. De- 
cided June 20, 1960. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent consented to an order (1) requiring it to cease and desist from 
certain practices and (2) suspending its registration for five days. 


Mr. Robert R. Kimmel, for complainant. Mr. Evan C. Schwemer, of Mii- 
waukee, Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on December 30, 1959, by the Acting Direc- 
tor, Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, a corporation, 
is registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and as 
a dealer to buy and sell livestock for its own account at the 
Milwaukee Stock Yards, Milwaukee, Wisconsin. 

The complaint alleges that the respondent, in violation of the 
Act, (1) took consigned livestock to its own account, resold 
such livestock on the same day at prices higher than those 
remitted to the owners or consignors, and failed to remit such 
additional prices to the owners or consignors, and (2) purchased 
livestock in the country from various producers and in con- 
nection therewith paid for such livestock with checks drawn 
upon its account for shippers’ proceeds and assessed and charged 
the country producers selling commisions and other marketing 
expenses. 

On May 31, 1960, the respondent filed an answer in which it 
admits the allegations set forth in the complaint, waives oral 
hearing, and consents to the issuance of a specified order. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 
1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, herein- 
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after referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times men- 
tioned herein respondent was so registered. 


8. Respondent, at the stockyard, on or about the dates and in 
the fourteen transactions set forth in paragraph III of the 
complaint, and at divers other times during the period from 
January 1958 through June 1958, took its own account livestock 
consigned to it for sale on a commission basis, resold such live- 
stock on the same day at prices higher than those remitted 
to the owners and consignors, and failed to remit such additional 
prices to the owners or consignors. 


4. Respondent, on or about the dates and in the fifteen trans- 
actions set forth in paragraph IV of the complaint, and at 
divers other times during the year 1958, purchased, or agreed 
to purchase, livestock from various country producers at specific 
prices subject to stockyard weights. Such livestock were received 
by respondent at the stockyard, weighed to its own account at 
the agreed prices, and sold to various buyers at substantial 
mark-ups in price. In connection with these transactions re- 
spondent paid the country producers with checks drawn upon 
its account for shippers’ proceeds, thereby using such account 
to finance its purchase transactions, and assessed and charged 
the country producers selling commissions and other marketing 
expenses, notwithstanding that respondent furnished no selling 
or stockyard services to such producers. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has violated sections 304, 307 and 312(a) of the 
act (7 U.S.C. 205, 208, 213(a) ) and sections 201.40 and 201.59 
of the regulations (9 CFR 201.40, 201.59). 

Inasmuch as respondent has consented to the issuance of a 


specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


(1) taking to its own account livestock consigned to it for 
sale on a commission or agency basis, reselling such livestock 
on the same day at prices higher than those remitted to the 
owners or consignors, and failing to remit such additional prices 
to the owners or consignors; and 

(2) purchasing, or agreeing to purchase, non-consigned live- 
stock for its own account and in connection therewith assessing 
and charging the owners and producers of such livestock selling 
commissions and other marketing expenses. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and shall maintain such account in accor- 
dance with the provisions of section 201.42 of the regulations 
under the act. 

Respondent’s registration under the act is suspended for a 
period of five days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, that 
the respondent has again violated the act and the regulations 
thereunder within three years from the effective date of this 
order. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 6576) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided June 23, 1960. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such modified charges up to and including December 31, 
1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on October 21, 1959 
(18 A.D. 1144), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1961, unless modified or extended by further order before the 
latter date. 

By a petition filed on May 24, 1960, the respondent requested 
authority to modify the current temporary schedule of rates 
and charges by reducing the rates set forth in Section 3 thereof, 
entitled “Direct Delivery to Packers,” as specified in the petition, 
and requested that the current schedule, as so modified, remain 
in effect to and including December 31, 1961. 


Prior to the issuance of the order of October 21, 1959, au- 
thorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard, Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to modify the current temporary sched- 
ule of rates and charges as requested in the petition filed on 
May 24, 1960, and to assess such current schedule, as so modified, 
during the life of this order. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature, and remain in effect to and including De- 
cember 31, 1961, unless modified or extended by further order 
before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6577) 


In re W. H. VERVERS. P&S Docket No. 2470. Decided June 24, 
1960. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. C. A. Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 18, 1960, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a dealer and is 
charged with: (a) issuing checks in payment for livestock pur- 
chased, which checks were returned by the bank upon which 
they were drawn because of insufficient funds; (b) being in- 
solvent; and (c) failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business. On June 7, 1960, respondent filed an 
answer in which he admits the facts alleged in the complaint, 
waives oral hearing and consents to the issuance of an order 
requiring him to cease and desist from the practices complained 
of and suspending his registration under the act “for a period 
of thirty (30) days and thereafter until such time as respon- 
dent demonstrates that he is no longer insolvent.” Complainant 
has recommended that the order consented to by the respondent 


be entered. 
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FINDINGS OF FACT 


1. The Brush Livestock Commission Company, Inc. stockyard, 
Brush, Colorado, the Limon Livestock Sales Company stock- 
yard, Limon, Colorado, the R. P. Lewis & Son Auction Company 
stockyard. La Junta, Colorado, the La Junta Livestock Com- 
mission Company stockyard, La Junta, Colorado, the Union 
Stock Yards, Denver, Colorado, and the Winter Livestock Com- 
mission Company stockyard, La Junta, Colorado, were at all 
times mentioned herein, and now are, posted stockyards subject 
to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
Brush Livestock Commission Comapny, Inc. stockyard, Brush, 
Colorado, the Limon Livestock Sales Company stockyard, Limon, 
Colorado, the R. P. Lewis & Son Auction Company stockyard, 
La Junta, Colorado, and the La Junta Livestock Commission 
Company stockyard, La Junta, Colcrado, and at all times men- 
tioned herein, respondent was so registered. 


3. Respondent on or about the thirteen dates and at the 


posted stockyards listed in Paragraph III of the complaint, 
issued checks in payment for livestock purchased, which checks 
were returned by the bank upon which they were drawn be- 
cause of insufficient funds. 


4. Respondent is insolvent. As of November 30, 1959, re- 
spondent’s current liabilities exceeded his current assets by 
approximately $18,015.51. 


5. Respondent, in connection with his dealer operations 
during the year 1959, failed to keep such accounts, records, 
and memoranda as fully and correctly disclosed all transactions 
involved in his business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 
and 5 respondent is insolvent within the meaning of the act 
(7 U.S.C. 204) and has wilfully violated sections 312(a) and 
401 of the act (7 U.S.C. 213(a) and 221). 

Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and compainant has recom- 
mended that the order consented to by the respondent be entered, 
the order will be issued. 
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ORDER 


1. Respondent shall cease and desist from violating the Act 
in the manner set forth in the Findings of Fact. 

2. Respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business. 

3. Respondent’s registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of 30 
days and thereafter until such time as respondent demonstrates 
that he is no longer insolvent. At the request of the respondent, 
when he makes such a showing, a supplemental order will be 
issued in this proceeding terminating this suspension after the 
30 day period. 

This order shall become effective on the sixth day after ser- 
vice and copies hereof shall be served upon the parties. 


(No. 6578) 


In re JOHN L. COOPER, W. HOMER RENN AND CHARLES C. DISH- 
MAN, partners, d/b/a COOPER COMMISSION COMPANY. P&S 
Docket No. 2416. Decided June 24, 1960. 


Solvency—Termination of Suspension 


As respondents are now solvent, the suspension of their registration ordered 
March 8, 1960, is hereby terminated. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued March 8, 1960, suspending the registration of 
John L. Cooper and Charles Dishman, d/b/a Cooper Commission 
Company, until these respondents demonstrate that they are 
solvent. Such order was to become effective March 29, 1960, 
but by an order dated March 21, 1960, the effective date of the 
order of March 8 was extended to April 28, 1960. On April 
26, 1960, the effective date of the order of March 8 was further 
extended to June 27, 1960. The order of April 26, 1960, also 
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provided that if these respondents demonstrate their solvency 
prior to the effective date of the suspension order, the suspen- 
sion of respondents’ registration shall not become effective. On 
June 24, 1960, complainant recommended that a supplemental 
order be issued terminating the suspension of respondents’ reg- 
istration as it appears that respondents presently are solvent. 


Accordingly, the suspension of the registration of John L. 
Cooper and Charles C. Dishman, d/b/a Cooper Commission Com- 
pany, in the order of March 8, 1960, is hereby terminated. 


Copies hereof shall be served upon the parties. 
DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 6579) 


P&S Docket No. 2472. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6580) 


P&S Docket No. 2475. Dismissed June 20, 1950, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6581) 


P&S Docket No. 2476. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6582) 


P&S Docket No. 2477. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6583) 


P&S Docket No. 2478. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6584) 


P&S Docket No. 2479. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6585) 


P&S Docket No. 2480. Dismissed June 20, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6586) 


MEYER TOMATOES v. FRED SIMPSON. PACA Docket No. 7970. 
Decided June 1, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with two 
transactions involving a perishable agricultural commodity in 
interstate commerce. A copy of the formal complaint was served 
upon respondent on April 7, 1960, and a copy of the Depart- 
ment’s report of investigation was served upon respondent on 
May 7, 1960. Respondent filed an answer to the formal complaint, 
which was served upon complainant on May 12, 1960. A copy 
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of the report of investigation was served upon complainant on 
the same date. In his answer respondent admitted the allega- 
tions of the complaint. Accordingly, the issuance of an order 
without further procedure is appropriate pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d). 


Complainant is a partnership composed of Leo A. Meyer and 
Robert L. Meyer, doing business as Meyer Tomatoes, whose 
address is P.O. Box 1154, King City, California. Respondent is 
an individual, Fred Simpson, whose address is 702 South Key 
Avenue, Lampasas, Texas. At the time of the transactions in- 
volved herein, respondent was not licensed under the act but 
was subject to license. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,068, the amount of dam- 
age to which complainant is entitled as a result of the violation 
found herein, with interest thereon at the rate of 5 percent 
per annum from September 1, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6587) 


COLACE Bros. v. HYMAN GOLDSAMT & Co. PACA Docket No. 
7695. Decided June 3, 1960. 


Diversion—Acceptance—Liability 


It is concluded that respondent’s diversion action constituted an acceptance 
of the shipment, that the suitable shipping condition warranty is not 
applicable, and that respondent is liable for the full purchase price 
of the shipment. 


Beard and Wien, of El Centro, California, for complainant. Respondent pro 
se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.). In the formal complaint filed on June 1, 1959, complainant 
alleges that it sold to respondent a carload of lettuce, PFE 
66564, for a total f.o.b. price of $825. Complainant alleges that 
the lettuce was inspected at shipping point in California and 
accepted by respondent’s agent, and that respondent has paid 
only $300 of the agreed purchase price, leaving a balance due 
and owing of $525, which amount complainant seeks to recover 
in this proceeding. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
June 25, 1959. A copy of the investigation report was served 
upon complainant on June 30, 1959. Respondent filed an answer 
to the formal complaint on July 23, 1959, admitting that its 
agent inspected about two cartons of lettuce but alleging that 
he did not see the lettuce loaded into car PFE 66564. Respon- 
dent avers that, upon federal inspection at destination, the 
carload of lettuce failed to grade U.S. No. 1. Respondent re- 
quested an oral hearing. 

A hearing was held at New York City on March 23, 1960. 
No witnesses appeared to testify at the hearing and neither 
side was represented by counsel. At the request of complainant’s 
attorney, the formal complaint and exhibits attached thereto 
were received in evidence. This material together with the De- 
partment’s report of investigation, comprise the record in this 


proceeding. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Vincent A. 
Colace, Anthony J. Colace and Joseph J. Colace, doing business as 
Colace Bros., whose address is Post Office Box 456, El Centro, 


California. 


2. Respondent is a partnership composed of Hyman Gold- 
samt and Gussie Goldsamt, doing business as Hyman Goldsamt 
& Co., whose address is 336 Washington Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about January 9, 1959, in the course of interstate 
commerce, complainant sold to respondent one carload of let- 
tuce, consisting of 500 cartons, size 24’s. Colace brand, at an 
agreed price of $1.50 per carton, or $750, plus a cooling charge 
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of 15¢ per carton, $75, or a total purchase price of $825, f.0o.b. 
Holtville, California. 


4. The contract between the parties was negotiated by re- 
spondent’s broker and agent, Lou Sable, of El] Centro, California. 


5. On or about January 9, 1959, complainant shipped 500 
cartons of lettuce in car PFE 66564 from Holtville, California, 
to respondent at New York, New York. 


6. On or about January 14, 1959, after diversion by respon- 
dent, car PFE 66564 arrived at Chicago, Illinois. Respondent was 
unable to sell the lettuce at Chicago and on January 16, 1959, 
respondent diverted the car to New York City, leaving Chicago 
on January 17, 1959, and arriving Jersey City, New Jersey on 
January 19, 1959, at 6:30 a.m. 


7. On or about January 22, 1959, the lettuce was rejected 
to respondent by a chain store because of poor condition. 


8. On January 22, 1959, at 12:40 p.m. a restricted federal 
inspection was made of the lettuce (350 cartons) which then 
failed to grade U.S. No. 1 only on account of tipburn, the con- 
dition of which was certified as follows: 


“5 to 14 heads per carton, average approximately 35% damage, 
including 12% serious damage by tipburn. Less than 1% decay.” 


9. Respondent has paid complainant the sum of $300 of the 
agreed purchase price, leaving a balance of $525 due and owing 
to complainant. 


10. The formal complaint was filed on June 1, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Neither complainant nor respondent was represented at the 
hearing and no witnesses appeared to testify for either party. 
At the request of complainant’s attorney, the presiding officer 
received into evidence the forma] complaint and the four exhibits 
attached thereto. Accordingly, these documents together with 
the Department’s report of investigation are the only evidence 
before us in this proceeding. 

Complainant’s contention that the lettuce was purchased after 
inspection by respondent’s agent, Lou Sable, is denied by re- 
spondent. In a letter to the Department complainant states that 
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“Mr. Sable inspected and accepted this Car of Lettuce at the 
Cooler; and there is no question that the Lettuce he inspected 
went into this car.’”’ However, in a telephone conversation with 
a representative of the Department on March 5, 1959, Sable 
advised “that he inspected about two cartons of ‘Colace Brand’ 
lettuce in the cooler on January 9; that the lettuce looked ‘pretty 
good’ to him and he placed an order for a car from you.” Ac- 
cording to this representative, Sable said he did not recall seeing 
tipburn and he did not see the lettuce which was loaded into 
PFE 66564. Apart from these two statements, we have no 
testimony or other proof to establish whether the lettuce here 
was purchased after inspection. We find both statements to be 
in balance, without weight or preponderance of proof favoring 
either party. Having raised the affirmative of this issue, the 
burden was on complainant to prove it by a fair preponderance 
of the evidence. This complainant has failed to do. In the cir- 
cumstances, it is concluded that the sale here was not made 
on the basis of inspection by respondent’s agent. 

There is no express averment in either the complaint or 
answer that the contract between the parties called for lettuce 
of U.S. No. 1 grade. We are inclined to the view that in their 
agreement the paries specified no particular grade. Rather, it 
would seem from the statement of respondent’s broker “that the 
lettuce looked ‘pretty good’ to him,” that the parties had in 
mind nothing more than a car of good quality lettuce suitable 
for the New York market. 

Respondent claims no liability to complainant on the ground 
that the lettuce was not in suitable shipping condition. The 
record establishes that while car PFE 66564 was enroute from 
shipping point, respondent diverted the shipment on two oc- 
casions, first to Chicago, and thereafter from Chicago to New 
York City. This diversion action was an exercise of dominion 
over the shipment sufficient to constitute acceptance thereof, 
notwithstanding that there may have been a breach of contract 
by complainant. Prentice Packing & Cold Storage Co., Ine. v. 
Sechter Co., Inc. 1 A.D. 544; George Covert v. National Pro- 
duce Company, 8 A.D. 557. 

Having accepted the car of lettuce, respondent is, therefore, 
liable to complainant for the full invoice price of the shipment, 
less any damages sustained due to any breach of contract by 
complainant. A. A. Corte & Sons v. J. Lerner & Son, 14 A.D. 
320; Jackson Produce Company v. Hyman Goldsamt & Co., 18 
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A.D. 910. The burden of proving any such claimed breach as 
well as the extent of damages caused thereby rests upon re- 
spondent. Respondent relies upon the restricted federal inspec- 
tion made of the lettuce at New York City on January 22, 1959, 
as proof of the claimed breach of the suitable shipping condi- 
tion warranty (7 CFR 46.24(i) and (j) ). In part, the condition 
of the lettuce in this inspection was certified as showing “5 to 
14 heads per carton, average approximately 35% damage, in- 
cluding 12% serious damage by tipburn.” It is respondent’s 
position that this condition factor is evidence that the car of 
lettuce was unsuitable for shipment at the time of billing. 
There is no dispute between the parties that the contract 
called for shipment of car PFE 66564 to destination at New 
York City. In this connection, the suitable shipping condition 
rule speaks of delivery without abnormal] deterioration at the 
destination specified in the contract of sale, provided that the 
shipment is handled under normal transportation service and 
conditions. Car PFE 66564 was shipped from Holtville, Cali- 
fornia, on January 9, 1959, and, because of respondent’s diver- 
sions, it did not arrive at Jersey City, New Jersey, until Jan- 
uary 19, 1959. While it is not clear from the record when the 
car arrived at New York City, we believe it may safely be 
assumed that such arrival occurred on or about January 22, 
1959, the date on which the lettuce was federally inspected, or 
some 13 days after the car left shipping point. In a recent 
case we found that the usual transit time for shipment of a 
carload of lettuce from El Centro, California, to New York City, 
is seventh day delivery. Jackson Produce Company v. Hyman 
Goldsamt & Co., 18 A.D. 910. We take official notice of the fact 
that both El Centro and Holtville lie within the same Cali- 
fornia shipping district separated by only a few miles in dis- 
tance. It thus appears that if respondent had not delayed the 
shipment and changed its original destination, the car would 
have arrived at New York City on or about January 16, 1959, 
or some six to seven days earlier than the actual arrival date. 
Under the circumstances, it is concluded that the suitable ship- 
ping condition warranty is not for application here and respon- 
dent is liable for the full purchase price of this shipment. 
Respondent’s failure to pay complainant the full purchase price 
of $825 for the carload of lettuce was in violation of section 2 
of the act. Since respondent has paid complainant $300, there 
remains due and owing to complainant from respondent the 
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sum of $525. Complainant should be awarded reparation in 
this amount, with interest. 








ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $525, with in- 
terest thereon at the rate of 5 percent per annum from Feb- 
ruary 1, 1959, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 












(No. 6588) 





LIPMAN & LIPMAN, INC. v. CANGELOSI TOMATO Co., INC. PACA 
Docket No. 7478. Decided June 3, 1960. 







Petition for Reconsideration—Dismissal 









The order of March 7, 1960, is supported by the evidence and the law appli- 
cable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 







ORDER DISMISSING PETITION FOR RECONSIDERATION 






In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 7, 1960, dismissing the complaint 
herein. A copy of this order was served upon complainant on 
March 18, 1960. On that same date, complainant wired the 
Department requesting an extension of 15 days for filing a 
petition for reconsideration. By telegram dated March 21, 1960, 
complainant was given until April 8, 1960, for filing such pe- 
tition, An order was issued on March 21, 1960, staying the 
order of March 7, 1960, pending the issuance of a further order 
herein. On April 4, 1950, complainant filed a petition for re- 
consideration, alleging error in the prior order. 

Upon a careful reconsideration of the record, we conclude 
that the matters discussed in complainant’s petition were 
thoroughly analyzed and considered at the time the previous 
order was issued. In our opinion the order of March 7, 1960, 
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is supported by the evidence of record and by the law applicable 
thereto. Accordingly, complainant’s petition for reconsideration 
is hereby dismissed without prior service thereof upon respond- 
ent. The stay order is vacated and the order of March 7, 1960, 
is reinstated. 


Copies thereof shall be served upon the parties. 


(No. 6589) 


LEO YOUNG, INC. v. BLACK DIAMOND FRUIT & PRODUCE COM- 
PANY AND/OR C. H. ROBINSON, INC. PACA Docket No. 7779. 
Decided June 3, 1960. 


New Agreement—Dismissal 


The evidence shows that the parties entered into a new agreement in which 
complainant authorized the shipment to be handled on a consignment 
basis. Since complainant received the net proceeds of the sale, the com- 
plaint is dismissed. 


Complainant pro se. Mr. Seward R. Moore, of Minneapolis, Minnesota, for 
respondents. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on August 31, 1959, complain- 
ant seeks an award of reparation in the amout of $258 from 
either Black Diamond Fruit & Produce Company or C. H. 
Robinson, Inc.,which amount is alleged to be the balance due 
on the purchase price of a truckload of potatoes sold and de- 
livered to Black Diamond Fruit & Produce Company. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon both respondents on 
October 14, 1959. A copy of the report of investigation was 
served upon complainant on the same date. Respondent Black 
Diamond Fruit & Produce Company filed an answer on October 
21, 1959, generally denying liability and alleging that all of its 
transactions in connection with the potatoes in question were 
with C. H. Robinson, Inc., and that it carried out all instructions 
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given it by C. H. Robinson, Inc. concerning the load of potatoes. 
C. H. Robinson, Inc. filed an answer on October 29, 1959, ad- 
mitting that it acted as the agent for both parties in negotiating 
the contract of purchase and sale, but denying any and all 
liability to complainant and denying that complainant has stated 
a cause of action against C. H. Robinson, Inc. 

Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to this procedure, complainant filed an 
opening statement. Respondent Black Diamond Fruit & Pro- 
duce Company requested that its answer and exhibits be con- 
sidered as its answering statement, and respondent C. H. 
Robinson, Inc. filed an answering statement and a brief. Com- 
plainant requested that its previous statement and exhibits be 
considered as its statement in reply. 



















FINDINGS OF FACT 









1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 34 B & M Produce Market, Charlestown, Massachusetts. 


2. Respondent Black Diamond Fruit & Produce Company 
(hereinafter sometimes called Black Diamond) is a partnership 
composed of Thomas E. Young, Donald B. Kelly, Philip E. Rice, 
and Dorothy M. Buzek, whose address is P.O. Box 998, Hunt- 
ington, West Virginia. At the time of the transaction here in- 
volved, this respondent was licensed under the act. 











3. Respondent C. H. Robinson, Inc. (hereinafter sometimes 
referred to as Robinson) is a corporation whose executive office 
is located at 3115 West Lake Street, Minneapolis, Minnesota. 
At the time of the transaction here involved, this respondent 
was licensed under the act. 












4. On or about November 26, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
Black Diamond a truckload of U.S. No. I, Size A, Maine Katah- 
din potatoes, consisting of 350 bales (5/10#) at $1.50 per bale, 
and 350 50# bags at $1.25 per bag, delivered Huntington, West 
Virginia, for a total price of $962.50, less $160 freight charges. 







5. The contract of purchase and sale was negotiated by the 
Cincinnati, Ohio, office of respondent C. H. Robinson, Inc., a 
broker. 
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6. Complainant shipped on or about November 26, 1958, from 
loading point at Charlestown, Massachusetts, to respondent at 
Huntington, West Virginia, a truckload of potatoes to be ap- 
plied to the contract referred to in Finding of Fact No. 4. 


7. The potatoes arrived at Huntington, West Virginia, on 
December 1, 1958, and upon examination by Black Diamond were 
found to contain frost damage. Black Diamond reported this 
condition to the broker, Robinson, and indicated that the ship- 
ment would be rejected unless the seller would make satisfactory 
adjustment. Robinson relayed this information by telephone 
to complainant-seller and complainant stated that it did not 
want the buyer to reject the load of potatoes, and agreed that 
Black Diamond could dispose of the potatoes for complainant’s 
account if the freezing damage proved to be extensive. 


8. Black Diamond accepted and sold the potatoes and on 
December 12, 1958, sent an account sales, along with its check 
for the net proceeds in the amount of $729.50, to Robinson. 
Robinson deducted brokerage of $25 from the proceeds and 
forwarded the broker’s check to complainant in the amount of 
$704.50. The $25 brokerage was refunded to complainant by 
Robinson on January 28, 1959. 


9. An informal complaint against Black Diamond was filed 
on January 9, 1959, which was within 9 months after accrual 
of the alleged cause of action. The formal complaint filed on 
August 31, 1959, joining C. H. Robinson, Inc. as a party re- 
spondent, was filed within 9 months after accrual of the alleged 
cause of action as to this respondent. 


CONCLUSIONS 


In the sixth paragraph of the complaint, complainant “pleads 
in the alternative that in the event it is found that the first 
Respondent (Black Diamond) is not liable the broker C. H. 
Robinson, Inc. should be held liable for failure to perform all 
the specifications and duties of a broker.” A review of the 
record discloses that complainant has failed to submit evidence 
to establish that C. H. Robinson, Inc. did not perform all the 
specifications and duties of a broker. The complaint as to C. H. 
Robinson, Inc. should be dismissed. 


The principal questions for determination here are whether 
complainant delivered potatoes in accordance with the contract 
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and whether it agreed after arrival of the subject potatoes at 
destination that the potatoes could be sold by the buyer for 
complainant’s account. Complainant states that Robinson called 
complainant and said there was frost showing up in the load, 
and further states that complainant agreed Black Diamond was 
to segregate the spotted bags and get inspection and deduct the 
shrinkage and labor from the trucker’s freight, as complainant 
considered the trucker was liable for “transit freezing.” Com- 
plainant says, “we never shipped these potatoes on consignment” 
and “we have no proof that these potatoes arrived with any 


trouble.” 

Under the delivered sale contract, the burden of proof is 
upon complainant to establish by a preponderance of the evi- 
dence that it delivered to respondent at Huntington, West Vir- 
ginia, a truckload of U.S. No. 1, Size A, Maine Katahdin pota- 
toes. In an attempt to establish good delivery under the contract, 
complainant has submitted two Federal inspection certificates 
covering two carloads of potatoes from the State of Maine, which 
inspections were made on November 21 and November 22, 1958, 
at Fort Kent and Houlton, Maine. Complainant states in its 
opening statement that the potatoes in question were taken 
from the two carloads of potatoes inspected in the State of 
Maine. If indeed the potatoes did come from these cars, they 
apparently were transported from Maine to Charlestown, Massa- 
chusetts after the inspection, and were then transported by 
truck from Charlestown, Massachusetts to Huntington, West 
Virginia. Obviously, evidence of the grade and condition of the 
potatoes on November 21 and November 22, 1958, at Fort Kent 
and Houlton, Maine, is not sufficient to establish the grade and 
condition of the potatoes at Huntington, West Virginia, on De- 
cember 1, 1958. Complainant has offered no other evidence to 
show that it delivered potatoes to respondent meeting contract 
requirements. It is concluded that complainant has failed to 
sustain the burden of proof required of it. 


In determining whether complainant agreed for the potatoes 
to be sold for its account, we must rely upon the statements 
of the broker, Robinson, since Black Diamond states that all its 
dealings with respect to the transaction and the potatoes in 
question were with the broker and that it carried out to the 
fullest extent all the instructions given it by the broker concern- 
ing the load of potatoes. Robinson’s statements are clear and 
emphatic to the effect that on December 1, 1958, Black Diamond 
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called Robinson and stated that the potatoes showed freezing 
injury upon arrival and that Black Diamond would reject them 
unless the seller would make satisfactory adjustment. Robin- 
son states that after some negotiations between the broker and 
the buyer, the buyer stated that it would accept and unload 
the potatoes, setting aside those showing freezing injury, pay 
for the good ones at the contract price, the seller to protect 
the buyer for actual loss, resorting and reconditioning, provided 
freezing injury turned out to be limited; but, if after unloading, 
it developed that the freezing was general, then the buyer would 
only handle the potatoes on consignment; otherwise they would 
be rejected. Robinson states that Black Diamond made it clear 
it did not want to handle damaged potatoes at all and felt that 
it was justified in rejecting outright, but that Black Diamond 
made an offer as outlined above merely as an accomodation to 
the seller. Robinson states that the broker immediately com- 
municated Black Diamond’s offer to complainant and that com- 
plainant accepted the offer, stating that it did not want Black 
Diamond to reject, but instructed the broker to advise the buyer 
not to pay freight charges as complainant felt the trucker was 
responsible for the freezing injury. According to the broker, Black 
Diamond informed it on December 4, 1958, that the freezing 
injury in the potatoes had proved to be extensive and that they 
would only handle on a consignment basis in accordance with 
their offer. Robinson states further that on the same date, 
December 4, this information was passed on by telephone 
to complainant and was confirmed by letter of the same date, 
which letter is attached to the report of investigation as Exhibit 
2. The evidence shows also that on December 4, Robinson for- 
warded a memorandum invoice to Black Diamond, indicating 
that the potatoes were then on consignment. 


7 We find no firm denial by complainant that it accepted Black 
Diamond’s offer either to segregate the damaged potatoes and 
pay for the good ones at contract price, with protection against 
loss in connection with the damaged potatoes, in the event the 
freezing injury was found to be limited upon loading, or if 
the frost damage was general that the potatoes would be handled 
on a consignment basis. Complainant states argumentatively 
in its complaint that, ‘‘we never shipped these potatoes on 
consignment.” It is, of course, not contended that the potatoes 
were originally shipped on consignment, but that the parties 
reached an agreement after arrival of the potatoes in a damaged 
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condition for handling on a consignment basis. Based upon the 
evidence, we conclude that complainant authorized Black Dia- 
mond to dispose of the potatoes on consignment for complain- 
ant’s account. 


The evidence shows that on December 12, 1958, Black Diamond 
rendered an account sales and forwarded its check to the 
broker Robinson for net proceeds in the amount of $729.50. 
From this, Robinson deducted brokerage in the amount of $25 
and forwarded the broker’s check to complainant for $704.50. 
The broker states that on January 28, 1959, it was discovered 
that complainant had paid the brokerage direct to Robinson, and 
Robinson thereupon refunded the $25 to complainant. Having 
agreed for the potatoes to be handled on consignment, and 
having received the net proceeds of the resale of the potatoes 
from Black Diamond, complainant is not entitled to any ad- 
ditional amount. The complaint filed herein against Black Dia- 
mond should be dismissed. 


ORDER 


The complaint is hereby dismissed as to both respondent Black 
Diamond Fruit & Produce Company and respondent C. H. Robin- 
son, Inc. 


Copies of this order shall be served upon the parties. 


(No. 6590) 


FRANK KENWORTHY COMPANY v. SOUTH WESTERN POTATO PRE- 
Pac Co. PACA Docket No. 7706. Decided June 6, 1960. 


Stay Order Vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued April 27, 1960, dismissing the complaint. Counsel 
for complainant, in a letter dated May 3, 1960, requested an 
extension of time within which to file a petition for rehearing. 
Complainant was given until May 31, 1960, to file his petition 
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for rehearing, and a stay order was issued May 6, 1960. Com- 
plainant has failed to file a petition for rehearing. Accordingly 
the stay order of May 6, 1960, is vacated and the order of 
April 27, 1960, is hereby reinstated. 


Copies hereof shall be served upon the parties. 


(No. 6591) 


PETER CONDAKES COMPANY v. MICHAEL BRos., INC. PACA Dock- 
et No. 7573. Decided June 7, 1960. 


Acceptance—Liability 


Since respondent accepted the produce and failed to prove a breach of the 
contract on the part of complainant, respondent is liable for the amount 
claimed. 


Mr. D. Jerome Donovan, of Boston, Massachusetts, for complainant. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on January 21, 1959, com- 
plainant seeks an award of reparation in the amount of $571.58, 
alleged to be the adjusted purchase price of a carload of carrots 
sold and delivered to respondent in May 1958. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on February 19, 1959. A copy of the report of investigation 
was served upon complainant’s attorney on February 18, 1959. 
Copies of a supplemental report of investigation were served 
upon complainant’s attorney and upon respondent on August 27 
and August 28, 1959, respectively. A second supplemental report 
of investigation was served upon complainant’s attorney and 
upon respondent on November 4 and November 5, 1959, respect- 
ively. On April 23, 1959, respondent filed an answer and counter- 
claim, denying liability and alleging that the parties entered 
into a new agreement after arrival of the carrots to the effect 
that respondent would sell the carrots for the account of com- 
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plainant. In its counterclaim respondent claims damages in the 
amount of $121.58, allegedly sustained in disposing of the car- 
rots for complainant’s account. Complainant’s answer to the 
counterclaim is contained in its opening statement. 

The issues raised in this proceeding are determined in ac- 
cordance with the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Respondent’s request 
for an oral hearing was denied because it was not timely filed. 
Complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John P. Con- 
dakes, George P. Condakes, James P. Condakes, Leo P. Con- 
dakes, and Pauline Condakes, doing business as Peter Condakes 
Company, whose address is 453 C Street, Boston 10, Massachu- 
setts. At the time of the transaction here involved, complainant 
was licensed under the act. 


2. Respondent, Michael Bros., Inc., is a corporation whose 
address is 38 Providence Fruit & Produce Building, Harris 
Avenue, Providence, Rhode Island. At the time of the trans- 
action here involved, respondent was licensed under the act. 


3. On or about May 16, 1958, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 510 
wire-bound crates of Commando brand carrots, each containing 
48 bags, shipped in car ART 28628, at $3.50 per crate, delivered 
Providence, Rhode Island. 


4. The carrots described in Finding of Fact 3 were shipped 
from Weslaco, Texas, on May 6, 1958, and arrived at Providence, 
Rhode Island, on May 19, 1958. The carrots were accepted by 
respondent, who complained by telephone to complainant on May 
21, 1958, concerning the condition of the carrots. 


5. A Federal inspection of aproximately 450 crates of the 
carrots remaining in the car was made on May 21, 1958, at 
about 4:40 P.M. This inspection disclosed the following: “Stock 
mostly firm. In most bags 13 to 100%, many none, averaging 
approximately 25% Bacterial Soft Rot mostly well advanced, 
many initial stage.” 


6. On May 22, 1958, a representative of respondent firm con- 
ferred with a representative of complainant firm, in the latter’s 
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office in Boston, regarding the substantial amount of decay found 
in the carrots, and at this conference complainant suggested 
an allowance of $1 per crate on the carrots, thus reducing the 
price to $2.50 per crate. 


7. Respondent accepted and sold the carrots for various 
prices, and on June 21, 1958, delivered to complainant respond- 
ent’s check in the amount of $316.58, based upon an average of 
$2 per crate for the carload. Complainant refused to accept the 
check in settlement and requested payment of an additional $255. 
Respondent subsequently issued a stop payment on its check, and 
has failed and refused to pay any part of the purchase price. 


8. The formal complaint was filed on January 21, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


According to complainant’s version of this controversy, at a 
conference in complainant’s office after arrival of the carrots 
at destination, the parties entered into a new agreement to the 
effect that complainant would accept and respondent would pay 
$2.50 per crate for the carrots which were originally purchased 
and sold at $3.50 per crate. Complainant indicates that this 
agreement was based upon the report of the inspection of the 
carrots made at Providence, Rhode Island, on May 21, 1958, 
which showed an average of 25% Bacterial Soft Rot, mostly 
in advanced stages. Complainant further states that some weeks 
later, on June 21, 1958, respondent delivered its check to com- 
plainant in the amount of $316.58, this amount being at the 
rate of $2 per crate rather than $2.50 per crate as agreed upon 
by the parties. Complainant further states that it refused to 
accept respondent’s remittance in full settlement of the adjusted 
purchase price of the carrots, and that it has made repeated 
requests of respondent for payment of the adjusted price in 
the amount of $571.58. 

Respondent denies that it agreed to accept a $1 per crate 
allowance on the carload of carrots and contends that after dis- 
covering the condition of the carrots respondent requested com- 
plainant to place the car elsewhere. Respondent alleges that 
“after lengthy persuasion by George Condakes, Thomas G. 
Michael agreed to try to help dispose of these carrots.” Respond- 
ent avers that no mention was made of allowance and that none 
was offered, but that the entire discussion related to trying to 





ound 
sted 
the 


ious 
ond- 
e of 
the 
255. 
and 


959, 
ion. 





PETER CONDAKES CO. v. MICHAEL BROS. 653 
Cite as 19 A.D. 650 


sell the car of carrots at the best obtainable prices. Respondent 
further contends that its remittance on the basis of $2 per 
crate was a “fair and just return” to complainant for the badly 
decayed carrots, and further states that upon receipt of respond- 
ent’s check for $316.58, George Condakes remarked to Mr. 
Michael that a flat rate of $2 per crate was too low and asked 
Mr. Michael for an additional check in the amount of $75 which 
Condakes thought would be a fair return. Respondent states 
that it refused to pay an additional $75 and told Condakes that 
the deductions made by respondent were insufficient to com- 
pensate for the trouble Michael Bros. had gone to in disposing 
of the carrots. 


Clearly the parties are widely apart in their versions of what 
took place at the conference in complainant’s office after arrival 
of the carrots at destination. We are unable to conclude on the 
basis of the evidence exactly what agreement, if any, the parties 
entered into with respect to the carrots after arrival. However, 
we know that respondent did accept the carrots and, in doing 
so, it became liable for the purchase price thereof less any 
damages respondent can show it sustained as a result of a breach 
of the contract on the part of complainant. The certificate of 
the inspection made at 4:40 P.M. on May 21, 1958 apparently 
was submitted by respondent in an attempt to establish a breach 
of the contract by complainant. Respondent alleges that the 
contract was for U.S. No. 1 carrots, but the weight of the evi- 
dence is to the effect that the contract simply called for Com- 
mando brand carrots, no grade being specified. Based upon the 
evidence and under the delivered sale contract, complainant was 
only required to deliver a carload of Commando brand carrots in 
merchantable condition. While the decay found in the carrots 
upon inspection at Providence was rather extensive, this con- 
dition was not discovered until about 57 hours, or approximately 
2-1/2 days after arrival of the carrots. The condition found in 
the carrots at that time is not reliable evidence of the condition 
of the carrots at the time of arrival. Therefore, it cannot be 
concluded on the basis of this evidence that complainant 
breached the contract by failing to deliver carrots in accordance 
with the contract. Even if we found that complainant actually 
did breach the contract, there is insufficient evidence in the file 
to enable us to determine respondent’s damage. As a basis for 
its counterclaim, respondent has listed certain items for which 
it “asks and seeks additional compensation,” including inspection 
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fee, ice, demurrage, repacking, rebagging, pickup, delivery al- 
lowances, carrots not paid for, credit and allowances, freight 
charges, and 12% commission, adding up to total of $1,309.31. 
Some of these items, of course, would not be allowable as dam- 
ages, while others are vague, indefinite, and not supported by 
documentary proof. 


Notwithstanding the above conclusions, it is to be noted that 
complainant has not claimed the full purchase price of the 
carrots. The contract price of the carload of carrots was $1,785, 
less freight charges of $703.42, or a delivered price of $1,081.58. 
Complainant apparently has made its claim on the basis of a 
$1 per crate allowance, which complainant contends was agreed 
upon by the parties after arrival of the carrots. At $2.50 per 
crate, instead of $3.50, the total price of the carload would be 
$1,275 less freight in the amount of $703.42, or $571.58. Re- 
spondent’s failure to make full payment promptly to complainant 
is in violation of section 2 of the act. Since complainant is 
claiming only $571.58, reparation should be awarded complainant 
against respondent in this amount, with interest, and the 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $571.58, with interest 
thereon at the rate of 5 percent per annum from June 1, 1958, 
until paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies of this order shall be served upon the parties. 


(No. 6592) 


NATIONAL BANANA DISTRIBUTORS, INC. v. JOSEPH P. KARAM 
WHOLESALE BANANAS. PACA Docket No. 7869. Decided June 
7, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing complainant. 
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Mr. David Siskind, of New York, New York, for complainant. Kearns and 
Archbold, of Media, Pennsylvania, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on January 20, 1960, com- 
plainant requests an award of reparation in the sum of $1,193.40, 
which is alleged to be the purchase price of a truckload of 
bananas sold by complainant to respondent on August 4, 1959. 
It is further alleged by complainant that pursuant to the sales 
agreement bananas meeting contract requirements were delivered 
to and accepted by respondent, but that no part of the purchase 
price of $1,193.40 has been paid. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 3, 1960. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on February 6, 1960. Respondent 
filed an answer to the formal complaint on February 23, 1960, 
admitting all the allegations of the complaint, but alleging that 
he (respondent) is entitled to a credit of $100 paid on account, 
reducing the admitted balance due complainant to $1,093.40. 
Respondent included a request for an oral hearing in his answer. 


On February 24, 1960, the Department received a letter from 
complainant conceding to respondent the claimed credit of $100 
set forth in the answer. This leaves no issues to be resolved in 
this proceeding. Accordingly, the submission of evidence by the 
parties, either under the shortened procedure (7 CFR 47.20) or 
by oral hearing (7 CFR 47.15), is not required for the issuance 
of an order herein. 


FINDINGS OF FACT 


1. Complainant, National Banana Distributors, Inc., is a cor- 
poration whose address is 19 Rector Street, New York, New 
York. 

2. Respondent is an individual, Joseph P. Karam, doing 


business as Joseph P. Karam Wholesale Bananas, whose ad- 
dress is P.O. Box 157, Chadds Ford, Pennsylvania. At the time 
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of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 


3. On August 4, 1959, in interstate commerce, complainant 
sold to respondent 17,680 pounds of select bananas, at an agreed 
price of $6.50 per hundredweight, plus service charges of $17.68 
and bagging and stringing charges of $26.52, for a total pur- 
chase price of $1,193.40, f.o.b. acceptance shipping point in the 
State of New York. 


4. On August 4, 1959, complainant shipped bananas meeting 
contract requirements from loading point in the State of New 
York to respondent at Bloomsburg, Pennsylvania. The shipment 
arrived at destination, Bloomsburg, Pennsylvania, and was there 
received and accepted by respondent. 


5. The total purchase price of the shipment of bananas in- 
volved herein is $1,193.40. Respondent has paid $100 of this 
amount to complainant, leaving $1,093.40 admittedly due and 
owing. 

6. The formal complaint was filed on January 20, 1960, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in his answer to the formal complaint, requested 
an oral hearing in connection with this proceeding. The request 
was denied by the presiding officer on the ground that the case 
presented no issues of fact. 


On the basis of the information contained in the record, the 
circumstances which prompted the ruling of the presiding officer 
appear to be these: that complainant, in the formal complaint, 
asks reparation of $1,193.40 in connection with a truckload of 
bananas sold and delivered to respondent and accepted by him; 
that respondent, in his answer to the formal complaint, admits 
accepting the bananas and also admits owing $1,093.40 to com- 
plainant, but claims a credit on account of $100 already paid 
to complainant; and that complainant, in a subsequent letter 
to the Department, concedes to respondent the $100 credit 
claimed in the answer. It thus appears that complainant’s con- 
cession eliminated the only area of disagreement between the 
parties and dissipated the single issue presented in the case. 
Since it is elementary that a party must raise an issue of fact 
in order to get a hearing on the facts, Briehl v. Dulles, 248 F.2d 
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561 (D. C. Cir. 1957); Little Rock Tomato Company, Ince. v. 
C & D Tomato Company, 17 A.D. 226, and since no issue of fact 
is presented herein, is is concluded that the presiding officer 
ruled correctly denying respondent’s request for an oral hearing. 

Respondent has admitted owing $1,093.40 to complainant in 
connection with this transaction but has offered no reason why 
he has not paid the sum admittedly due. Respondent’s failure 
to pay this sum to complainant is a violation of section 2 of the 
act, for which reparation should be awarded to complainant, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,093.40, with interest thereon 
at the rate of 5 percent per annum from September 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6593) 


In re J. WAGNER & SONS, INC. PACA Docket No. 7846. Decided 
June 8, 1960. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to pay in full for shipments of perishable agricultural 
commodities purchased or received on consignment in interstate com- 
merce constitute wilful, repeated and flagrant violations of the act and 
respondent’s license is revoked. 

Mr. Gilbert A. Horn, for complainant. Respondent pro se. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed February 11, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
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Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing to account promptly and make full payment for numerous 
shipments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce. A copy of the 
complaint was served upon respondent February 12, 1960. Re- 
spondent filed an answer March 2, 1960, in which it alleges that 
settlement negotiations with the shippers are being conducted in 
connection with some of the shipments involved herein. As to 
other transactions involved, respondent alleges that the produce 
was shipped and billed through a broker. 


An oral hearing was held in Chicago, Illinois, March 25, 1960, 
before Will Rogers, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture. Complainant 
was represented by Gilbert A. Horn, Office of the General Coun- 
sel, United States Department of Agriculture. LeRoy Wagner, 
an officer of respondent corporation, was called as a witness for 
complainant. After the hearing, complainant filed a brief. On 
May 6, 1960, the hearing examiner filed a report containing 


proposed findings of fact and conclusions and recommending that 
respondent’s license be revoked. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, J. Wagner & Sons, Inc., is a corporation 
whose address at the time of the transactions involved herein 
was 63 South Water Market, Chicago, Illinois. At the time of 
the transactions involved, the officers of respondent corporation 
were Fred S. Wagner, president and treasurer, and LeRoy 
Wagner, vice-president and secretary. 


2. Pursuant to the licensing provisions of the act, license 
No. 162859 was issued to respondent February 16, 1956, and 
was in effect at the time of the transactions involved. 

3. On or about July 3 and July 6, 1959, respondent received 
in interstate commerce from Otis Nixon, Dothan, Alabama, a 
truckload of watermelons which respondent sold on consignment 
for the net proceeds of $647.15 and $766.75, respectively, or the 
total amount of $1,413.90, and respondent has failed and re- 
fused to pay the shipper all or any part of such amount, 


4. On or about July 18, 1959, responder received in inter- 
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state commerce from Sorrels Bros. Produce Co., Inc., Forest 
Park, Georgia, a truckload of watermelons which respondent sold 
on consignment for net proceeds of $551.30, and respondent 
has failed and refused to pay the shipper all or any part of 
such amount. 


5. On or about March 28 and April 9, 1959, respondent pur- 
chased and received in interstate commerce from Ben Hill 
Griffin, Inc., Avon Park, Florida, a truckload of citrus fruit 
for $1,340.50 and $1,038, respectively, or the total sum of 
$2,378.50 f.o.b. shipping point, and has failed and refused to 
pay the shipper all or any part of such amount. 


6. On or about May 2, 1959, respondent purchased and re- 
ceived in interstate commerce from Frostproof Packers, Inc., 
Fort Pierce, Florida, a truckload of grapefruit for $1,428.40, 
f.o.b. shipping point, and has paid the shipper $386.60 on account 
and has been allowed a credit of $41.80 for freight differential, 
leaving a balance of $1,000 due and owing the shipper, which 
sum respondent has failed and refused to pay. 


7. On or about May 16, 1959, respondent purchased and re- 
ceived in interstate commerce from Jacob Wagner, Orlando, 
Florida, a truckload of oranges for $1,650, f.o.b. shipping point, 
and has failed and refused to pay all or any part of the purchase 
price. 


8. On or about August 31, September 1, 2, 3, 8, 9, 10 and 
11, 1959, respondent purchased in interstate commerce from 
Fruit Auction Sales Company, Chicago, Illinois, various lots of 
deciduous and citrus fruit. The total sales price of such fruit 
was $13,313.65, on which payments and allowances of $2,195.15 
have been made, leaving a balance of $11,118.50 due and owing 
to the auction company and the shippers thereof, which sum 
respondent has failed and refused to pay. 


9. On or about March 24, 1959, respondent purchased and 
received in interstate commerce from Robins Apple Distribu- 
ting Company, New Paltz, New York, a truckload of apples 
for $2,163.15, and has paid the shipper $700 on account, leaving 
a balance of $1,463.15 due and owing the shipper, which sum 
respondent has failed and refused to pay. 


10. On or about March 31, 1959, respondent purchased and 
received in interstate comerce from Jacob Wagner, Orlando, 
Florida, a truckload of oranges for $1,798.15, f.o.b. shipping 
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point, and has failed and refused to pay all or any part of the 
purchase price. 


11. On or about April 8, 1959, respondent purchased and 
received in interstate commerce from Jacob Wagner, Orlando, 
Florida, a truckload of oranges for $1,767.50 f.o.b. shipping 
point, and has failed and refused to pay all or any part of the 
purchase price. 


CONCLUSIONS 


At the oral hearing herein, LeRoy Wagner, vice-president, 
secretary and general manager of respondent corporation, was 
called as a witness for complainant. During the course of his 
testimony, he admitted the facts set forth in the Findings of 
Fact. Wagner also stated that he was attempting to negotiate 
a settlement with some of respondent’s creditors to avoid bank- 
ruptcy proceedings, but that such settlements had not been 
accomplished as of the date of the hearing. 


Respondent’s failures to pay in full for shipments of perishable 
agricultural commodities purchased or received on consignment 
in interstate commerce, as set forth in the Findings of Fact, con- 
stitute wilful, repeated and flagrant violations of section 2 of 
the act (7 U.S.C. 499b). Respondent’s license should be revoked 
pursuant to the provisions of section 8 of the act (7 U.S.C. 
499h). See, e.g., In re Cloud and Hatton Brokerage, 18 A.D. 547 
(1959). Respondent’s inability to pay is not a defense to disci- 
plinary proceedings under the act. See, e.g., In re James L. 
(Lonnie) Cecil, 7 A.D. 1105 (1948). The fact that respondent’s 
license was permitted to expire after the complaint was filed 
in this proceeding does not prevent the issuance of an order 
revoking respondent’s license. Jn re Cloud and Hatton Brokerage, 
supra. 


ORDER 


Effective on the fifteenth day after service hereof upon re- 
spondent, respondent’s license under the act is revoked. 


Copies hereof shall be served upon the parties. 








the 


ind 
do, 
ing 
the 


nt, 
as 
lis 
of 
ite 
k- 
en 












SELLON v. HALEY-NEELEY CO. 
Cite as 19 A.D. 661 


(No. 6594) 


HAROLD V. SELLON v. HALEY-NEELEY COMPANY. PACA Docket 
No. 7947. Decided June 10, 1950. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repar- 
ation against respondent in connection with four transactions 
taking place during September 1959 involving the sale and pur- 
chase of four shipments of potatoes in interstate commerce. 
A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
31, 1960. A copy of the report of investigation was served upon 
complainant on or about the same day. 


Respondent filed an answer to the formal complaint on April 
18, 1960, and an amendment to the answer on May 6, 1960, 
admitting the allegations of the formal complaint in all respects 
except as to the transaction occuring on or abut September 3, 
1959. Respondent, in respect to this transaction, claims a short- 
age of two sacks of potatoes. Complainant concedes the shortage 
claimed by respondent and admits that the formal complaint 
was in error to the extent that the shipment of September 3, 
1959, as delivered to respondent, was short two sacks, thereby 
reducing the amount due and owing complainant on this trans- 
action by $2.10 per sack, or a total of $4.20. 


Complainant is an individual, Harold V. Sellon, whose address 
is Nora Springs, Iowa. Respondent, Haley-Neeley Company, is 
a corporation whose address is 202 Jackson Street, Sioux City, 
Iowa. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


The facts alleged in the formal complaint, except as to the 
total number of sacks of potatoes delivered by complainant and 
accepted by respondent and the total amount due complainant 
from respondent in connection therewith, are hereby adopted 
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as findings of fact of this order. Complainant alleges in the 
formal complaint that a total of 845 sacks of potatoes was de- 
livered to and accepted by respondent. We find that a total of 
843 sacks of potatoes was delivered to and accepted by respond- 
ent from complainant. Complainant alleges in the formal com- 
plaint that the total amount due and owing from respondent 
on account of these transactions is $1,483.45. We find the correct 
total to be $1,479.25. 

The failure of respondent to pay to complainant the sum of 
$1,479.25 is in violation of section 2 of the act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $1,479.25, with 
interest thereupon at the rate of 5 percent per annum from 
October 1, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6595) 


D. L. PIAZZA COMPANY v. HARRY ROTHMAN COMPANY. PACA 
Docket No. 7647. Decided June 13, 1960. 


Rescission of Contract—Dismissal 


It is clear from the evidence that complainant agreed to rescind the sale to 
respondent and that respondent was relieved of all liability in connec- 
tion with the transaction. The complaint is dismissed. 


Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on April 27, 1959, in which 
it is alleged that complainant sold to respondent two carloads of 
U.S. No. 1 Extra Elberta peaches for $1.50 per box, f.o.b. Cali- 
fornia shipping point, plus $40 per car for cooling, and that the 
shipments were forwarded to respondent at Chicago, Illinois, who 
diverted one of the carloads in transit to a customer in Toledo, 
Ohio. Complainant alleges, further, that respondent rejected the 
shipment at Toledo and refused to pay for it, whereupon com- 
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plainant was compelled to redivert the shipment to Pittsburgh, 
Pennsylvania, for resale to mitigate damages. Complainant 
claims damages in the amount of $1,517.70 alleged to have been 
suffered by reason of respondent’s rejection of shipment. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respondent 
on May 22, 1959. A copy of the report of investigation was 
served upon complainant on the same date. Both parties were 
served with a suppiemental report of investigation. Respondent’s 
answer was filed on June 5. 1959. 

Respondent admits the purchase of the two carloads of peaches 
but alleges that the carload in question was not in compliance 
with contract specifications and that it arrived in an abnormally 
deteriorated condition. Respondent alleges, further, that com- 
plainant agreed to and did in fact take back the defective ship- 
ment, and that respondent was thereby released from any 
liability thereon. 

An oral hearing was held at Chicago, Illinois, on September 
24, 1959. Sam L. Piazza appeared and testified for complainant. 
Respondent was represented by counsel and presented the testi- 
mony of John P. Bullard, F. D. Eckert, and Harry Rothman. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North Seventh Street, Minneapolis, Min- 
nesota. 


2. Respondent is an individual, Harry Rothman, trading as 
Harry Rothman Company, whose address is 1425 South Racine 
Avenue, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 


3. On or about July 22, 1955, in the course of interstate com- 
merce, complainant sold to respondent two carloads of Rosy 
Brand, U.S. No. 1 Extra Elberta peaches, contained in cars 
SFRD 12238 and SFRD 4471, for $1.50 per box, f.0.b. California 
shipping point, plus $40 per car for cooling, said cars having 
been shipped from loading point on July 17, 1955, and to be 
diverted to respondent at Chicago, Illinois. Car SFRD 12238 
contained 1,470 boxes of peaches, making a total price of $2,245 
for this carload, including cooling. 


4. On or about July 22, 1955, complainant diverted cars 
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SFRD 12238 and SFRD 4471 to respondent at Chicago, Illinois. 
On or about the same date respondent sold and diverted car 
SFRD 12238 to the S. Metzger Company at Toledo, Ohio. 


5. On or about July 25, 1955, car SFRD 12238 arrived at 
Toledo, Ohio, and the S. Metzger Company notified respondent 
that the shipment was rejected because of the defective con- 
dition of the peaches. 


6. On or about July 25, 1955, a Federal inspection was made 
of the peaches in car SFRD 12238, and the condition of the 
stock was certified as follows: 


“Generally firm to ripe and firm, mostly firm ripe. 
Ground color light green to yellow, mostly turning 
yellow. From 2 to 12%, average 6% damage, including 
3% seriously damaged by bruising, scattered through- 
out pack and load, generally affecting firm ripe stock. 
In most samples 2 to 4%, some 11 to 14%, some none, 
average 3% decay, mostly Rhizopus Rot, some Brown 
Rot in all stages, mostly early.” 


7. On or about July 25, 1955, complainant agreed to take 
back the peaches in car SFRD 12238, and instructed respondent 
to have the shipment diverted to Duggan and Duggan at Pitts- 
burgh, Pennsylvania, for disposition for complainant’s account, 
which diversion was accomplished on the same date. 


8. Car SFRD 12238 arrived in Pittsburgh, Pennsylvania, on 
or about July 31, 1955, and the peaches were found to be in a 
highly deteriorated condition. Duggan and Duggan placed the 
shipment for sale on the Pittsburgh fruit auction on or about 
August 1, 1955. The gross proceeds of the sale at auction were 
$325.25, and after freight of $783.44 and commission of $6.51 
were deducted, a net deficit of $464.70 remained on the shipment. 


9. Complainant has received no payment on account of the 
transaction in this proceeding involving the shipment of peaches 
in car SFRD 12238. 


10. An informal complaint was filed with the Department 
on October 26, 1955, which was within 9 months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 
The peaches in cars SFRD 12238 and SFRD 4471 were origi- 
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nally sold to complainant by the United Packing Company of 
Fresno, California. Complainant then sold them to respondent 
who, in turn, sold SFRD 12238 to the S. Metzger Company of 
Toledo, Ohio. When the Metzger Company rejected the shipment 
to respondent, respondent notified complainant and complainant 
immediately got in touch with the United Packing Company. 
In the course of a teletype conversation between complainant 
and the United Packing Company, the latter told complainant 
to “WORK THE CAR OUT BEST YOU CAN AND LET US 
KNOW WHAT DONE.” Complainant interpreted this to mean 
that the United Packing Company agreed to assume the loss on 
the shipment. On the basis of this assumption, complainant 
authorized respondent to have Metzger divert the shipment to 
Duggan and Duggan at Pittsburgh, Pennsylvania, for disposi- 
tion for complainant’s account. Respondent immediately con- 
firmed this understanding by a letter to complainant dated 
July 25, 1955, which reads: 


“Subject: RD 12238 

“We are returning your invoice account of you taking 
car back. 

“Per your instructions we diverted for your account 
to Duggan & Duggan via Penn protecting through rate. 
“Will forward inspection to you as soon as possible.” 


Complainant made no objection to this letter, nor did com- 
plainant return the invoice to respondent with a demand for 
payment. 
On July 25, 1955, in the course of a teletype conversation with 
Duggan and Duggan, complainant said: 
“DIVERTING YOU CAR FROM TOLEDO OHIO TO- 
DAY CAR ROSY BRAND USONE EXTRAS WELL 
WITHIN RD 12238 ... ITS A GUD CAR OF PEA- 
CHES VERY LITTLE TRBLE GUY IS GIVING US 
TRBL WANTS ALLOW OR HANDLE ETC. NO 
REASON FOR IT SO TAKING IT AWAY FROM 
HIM ... WILLING JOINT AT 1.50 PLUS 40.00 
COOLING IF U CAN DO SOMETHING LIKE THAT. 
THIS COST 1.65... .” 


When the S. Metzger Company diverted the car from Toledo 
to Pittsburgh, the D. L. Piazza Company was shown as the 
beneficial owner of the car. Complainant’s witness admits that 
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he received a copy of this diversion order and made no comment 
or objection to it, even though it was received in his office after 
respondent’s letter of July 25, 1955, was received. Complainant 
took entire responsibility for the resale of the shipment at 
Pittsburgh. No demand was made on respondent for payment 
of the deficit on the car or for payment of the invoice price. 


From all the evidence in the case, it is clear that complainant 
agreed to rescind the sale to respondent and to take the de- 
fective shipment back. As a result, respondent was relieved 
of all responsibility or liability in connection with the trans- 
action. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6596) 


MIKE SCHULTZ & SON v. H. B. Frost CoMPANY. PACA Docket 
No. 7434. Decided June 13, 1960. 


Rescission of Contract—Dismissal 


After respondent rejected the produce because it failed to meet the size 
specifications of the contract, complainant agreed to a rescission of the 
contract. The complaint is dismissed. 


Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on June 19, 1958, in which it is 
alleged that complainant sold to respondent 500 cartons of 
cabbage, inspected and accepted by respondent’s buying agent 
at shipping point, for $2 per carton, f.o.b. shipping point, plus 
15 cents per carton for vacuum cooling, or a total of $1,075. 
Complainant alleges that the cabbage was shipped to and ac- 
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cepted by respondent, but that respondent, has failed to pay 
the purchase price. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on October 27, 1958. Complainant was served with a copy of the 
report of investigation on October 28, 1958. An answer and 
counterclaim were filed by respondent on November 5, 1958. 


Respondent denies being indebted to complainant for any 
amount in connection with this transaction. Respondent alleges 
that the cabbage which complainant delivered was not in ac- 
cordance with contract specifications and that complainant 
agreed to take the shipment back and authorized respondent to 
turn it over to another dealer for disposition for complainant’s 
account. Respondent contends that the original contract was 
thereby cancelled and that respondent’s liability for the pur- 
chase price was terminated. 


By way of counterclaim, respondent contends that it resold 
the cabbage on the original specifications as given by complain- 
ant for the net price of $1,297.10. However, this sale could 
not be completed because the cabbage which complainant de- 
livered was of a smaller size than that specified in the contract. 
Respondent claims damages resulting from complainant’s breach 
of contract. 

An oral hearing was held at Chicago, Illinois, on July 30, 
1959. The deposition of Claude Cardenaz was received in evi- 
dence in complainant’s behalf. Respondent was represented at 
the hearing by counsel and introduced the testimony of Hyman 
B. Frost and the deposition of Vie Crispo. A brief was filed 
by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Morris Schultz 
and Michael Alan Schultz, doing business as Mike Schultz & 
Son, whose address is P.O. Box 438, El Centro, California. At 
the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 

2. Respondent, H. B. Frost Company, is a corporation whose 
address is 104 South Water Market, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 
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8. On or before February 17, 1958, in the course of interstate 
commerce, complainant contracted to sell to respondent a car- 
load of cabbage consisting of 221 jumbo cartons, each containing 
24 to 26 heads per carton, and 279 jumbo cartons, each con- 
taining 27 to 36 heads per carton, for $2 per carton, f.o.b. 
shipping point, plus 15 cents per carton for vacuum cooling, 
for a total price of $1,075. The cabbage was inspected at ship- 
ping point by respondent’s buying agent, Crispo Bros., at the 
time of the sale. 


4. On or about February 17, 1958, complainant shipped car 
PFE 65473, containing 500 cartons of dry packed cabbage, 
from El] Centro, California, to respondent at Chicago, Illinois. 


5. On or about February 18, 1958, respondent sold and 
diverted the shipment of cabbage to Vita-Wellbrook-Kearney, 
Inc., of New York City, New York. Respondent represented the 
shipment to contain 211 jumbo cartons of 24 to 26’s at $2.50 
per carton, f.o.b. shipping point, and 279 jumbo cartons of 27 
to 36’s at $2.40 per carton, f.o.b. shipping point, plus 15 cents 
per carton for precooling, for a total price of $1,297.10. 


6. On or about February 26, 1958, the shipment arrived at 
New York City, New York. A Federal inspection was ordered 
by Vita-Wellbrook-Kearney, Inc., which showed that the size 
of the cabbage between the doors and in the “B” end of the 
car ranged from 30 to 45 heads per carton, and in the “A” end 
of the car from 24 to 30 heads per carton. Vita-Wellbrook- 
Kearney, Inc., rejected the shipment to respondent because the 
sizes of the cabbage were not as specified in the contract. Re- 
spondent notified its buying agent of these facts and Crispo 
Bros. relayed the information to complainant and asked for 
instructions. 


7. On or about February 27, 1958, complainant notified re- 
spondent through Crispo Bros., that it was not satisfied with 
the inspection and requested that an appeal inspection be or- 
dered. A Federal appeal inspection was made on the same day 
and the size of the cabbage was certified to be from 29 to 42 
heads, average 32 heads per carton in the “B” end of the car 
and doorway area, and from 24 to 30 heads, average 27 heads 
per carton in the “A” end. Under “remarks” the following 
statement appears: 


“This certificate covers an appeal inspection of the 
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above mentioned lot which is sustained as to size and 
condition.” 


8. On or about February 28, 1958, complainant authorized 
respondent to divert the carload of cabbage to Senter Bros. of 
New York City, New York, for disposition for complainant’s 
account. 


9. On or about March 3, 1958, Senter Bros. notified respond- 
ent that the shipment could not be sold for enough to cover 
freight charges due to the very small size and deteriorating 
condition of the cabbage. This information was relayed to com- 
plainant through Crispo Bros. 


10. On or about March 5, 1958, complainant requested Crispo 
Bros. to instruct Senter Bros. to have shipment abandoned 
to the carrier, which was accomplished. 


11. Complainant has received no payment for this carload 
of cabbage. 


12. The formal complaint was filed on June 19, 1958, which 
was within 9 months after the accrual of the alleged cause of 


action. 


CONCLUSIONS 


The cabbage in car PFE 65473 did not comply with contract 
specifications. The contract called for 221 cartons of 24 to 26 
heads of cabbage each, and 279 cartons of 27 to 36 heads. The 
Federal inspection at destination showed that the cartons 
in one end of the car contained from 24 to 30 heads and in 
the other end from 30 to 45 heads. These findings were generally 
confirmed in the appeal inspection. At the time of the sale, 
complainant made definite representations regarding the sizes 
of the cabbage to respondent’s buying agent, who depended on 
these representations when he reported the manifest of the ship- 
ment to respondent. Complainant’s failure to deliver cabbage 
of the sizes represented constitutes a material breach of con- 
tract. 

Vie Crispo testified that when he informed complainant that 
the cabbage was rejected at New York because it was not of 
the sizes represented, and after the size deficiency was confirmed 
by the Federal appeal inspection, complainant instructed him to 
have respondent divert the shipment to Senter Bros. at New 
York City, New York, for resale for complainant’s account. 
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These instructions were carried out by respondent and a con- 
firming telegram was sent to complainant on March 3, 1958, 
which read: 


“PLACED WITH SENTER BROS. NEW YORK FOR 
YOUR ACOUNT CABBAGE PFE 65473.” 


The evidence indicates that complainant made no objection 
to this telegram. 


Complainant has offered no evidence to refute respondent’s 
testimony. Thus, it must be concluded that complainant agreed 
to take shipment back from respondent after it was rejected 
at New York for failure to meet size specifications, and agreed 
that the shipment should be sold by Senter Bros. for complain- 
ant’s account. This new agreement terminated all rights and 
liabilities under the original contract, including respondent’s 
liability to pay the purchase price. Accordingly, the complaint 
should be dismissed. Likewise, respondent’s counterclaim should 
be dismissed. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6597) 


FLOYD N. SMITH COMPANY v. H. B. FRoST COMPANY. PACA 
Docket No. 7467. Decided June 20, 1960. 


Petition for Reconsideration—Dismissal 


Respondent’s petition for reconsideration and/or reopening of the hearing 
is dismissed and the order of April 8, 1960, is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND/OR REOPENING OF HEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent has filed a petition for reconsideration and/or for 
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reopening of the hearing for the admission of additional evi- 
dence. The reparation order was issued herein on April 8, 1960. 
A stay order was issued on April 21, 1960, suspending the 
effectiveness of the reparation order pending issuance of a 
further order in this proceeding. Notice of respondent’s petition 
was served upon complainant and complainant has filed an 
answer thereto. 


Respondent first contends that we erred in finding that re- 
spondent failed to establish its claim that there was a breach 
of warranty of suitable shipping condition. We have reviewed 
the evidence and conclude that our original finding in this 
respect is correct. 


Respondent next contends that the finding that complainant 
did not agree to rescind the contract was not in accordance 
with the evidence. As pointed out in our original finding, to 
prove mutual recission or abrogation of an executed contract, 
convincing evidence must be presented to show that such was 
the intention of the parties at the time. We continue to be of 
the opinion that the evidence presented by respondent falls short 
of this quality of proof. 


Finally, respondent asks that the case be reopened for hearing 
to receive further evidence of which respondent was unaware 
at the time of the hearing. Respondent contends that complain- 
ant filed a formal complaint with W. A. Hilgeson, Specialist 
in Regulatory Work, Fruit and Vegetable Division, United States 
Department of Agriculture at Chicago, Illinois, and that an 
investigation was conducted by Mr. Hilgeson’s office and a 
memorandum of that investigation was made to the Regulatory 
Branch, Fruit and Vegetable Division, United States Depart- 
ment of Agriculture, Washington, D.C., in which there was 
evidence and opinions that the shipment in question was abnor- 
mally deteriorated at Evansville and would have been abnor- 
mally deteriorated had it moved to its original contract desti- 
nation at Chicago. Respondent contends that complainant with- 
drew its original formal complaint and refiled a new formal 
complaint with the Regulatory Branch, and, as a result, the 
memorandum from Mr. Hilgeson was not included in the report 
of investigation as would ordinarily be the case. Respondent 
requests that the hearing be reopened to receive Mr. Hilgeson’s 
memorandum into evidence, or that a supplemental report of 
investigation consisting of the memorandum be filed and served 
upon the parties. 
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The report of investigation in this case shows that complainant 
filed an informal complaint with the Regulatory office at Chicago, 
Illinois, on July 14, 1958. It shows, further, that a formal com- 
plaint was filed with the Regulatory Branch in Washington, 
D.C., on October 28, 1958. There is no indication that complain- 
ant ever filed any complaint, formal or informal, other than 
these two, nor that complainant withdrew any complaint from 
the consideration of the Department. Since the informal com- 
plaint was filed in the Chicago office, it would normally follow 
that the investigation of the complaint would have been made 
by that office. The hearing was held at Chicago and Mr. Hilg- 
eson or any member of his staff could have been called as a 
witness if respondent believed he had any information regarding 
the case which was not included in the report of investigation. 


It appears from respondent’s petition that he is interested 
in the memorandum which Mr. Hilgeson is purported to have 
written to his Washington office expressing an opinion re- 
garding the abnormal deterioration of the lettuce in this ship- 
ment upon its arrival at Evansville, Indiana. Regardless of the 
nature of any such opinion it would not be materia] in this 
proceeding, since our decision was based on the facts presented. 


In view of the foregoing, respondent’s petition for recon- 
sideration and/or reopening of the hearing is dismissed, and our 
original order of April 8, 1960, is affirmed. The stay order of 
April 21, 1960, is terminated, and reparation in the amount 
originally ordered herein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 6598) 


Roy DELL PACKING Co., INC. v. ONTARIO GROWERS EXCHANGE, 
Inc. PACA Docket No. 7834. Decided June 22, 1960. 


Reopening After Default 


The order of February 29, 1960, is vacated and respondent’s default in the 
filing of an answer is set aside. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et. seq.), an order 
was issued February 29, 1960, awarding reparation to com- 
plainant against respondent. On March 24, 1960, counsel for 
respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 
47.25(e) of the rules of practice (7 CFR 47.25(e) ). Enclosed 
with the motion was respondent’s proposed answer. 


The order of February 29, 1960, was stayed on March 29, 
1960, pending the issuance of a further order in this pro- 
ceeding to allow for consideration of respondent’s motion, and 
a copy of the motion to reopen was served upon complainant. 
Complainant objected to the granting of the motion. 


The record has ben carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances of the case, and that good reason 
has been shown why the relief requested in the motion should 
be granted. Mendelson-Zeller Co. v. United Fruit Distributors, 
16 A.D. 790. Accordingly, the order of February 29, 1960, is 
hereby vacated, and respondent’s default in the filing of an 
answer in this proceeding is set aside. The proposed answer 
submitted by respondent is hereby ordered filed. A copy of 
the answer shall be served upon complainant. 


Copies of this order shall be served upon the parties. 


(No. 6599) 


JAQUITH’S FRUIT RANCH v. S. STROCK & Co., INC. AND/OR R. C. 
KELLETT, INC. PACA Docket No. 7302. Decided June 24, 1960. 


Rescission of Contract—Dismissal 


The evidence supports respondents’ position that complainant approved the 
rescission of the joint acount agreement. The parties then entered into 
a new agreement providing for the sale of the produce for complainant’s 
account and complainant received the net proceeds of the sale. The 
complaint is dismissed. 


Complainant pro se. Bernstein, Weiss, Hammer & Porter, of New York, 
New York, for respondent S. Strock & Co., Inc. Fredericks, Roberts & 
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Burgoyne, of Boise, Idaho, for respondent R. C. Kellett, Inc. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 25, 1957, 
and the formal complaint was filed on March 14, 1958. Com- 
plainant seeks reparation of $11,549, which is alleged to rep- 
resent the unpaid balance due complainant from respondents 
in connection with 15 carloads of Italian prunes, U.S. No. 1, 
shipped from Marsing Station, Idaho, in September 1956, to 
respondent, S. Strock & Co., at Coldspur, Kansas. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 8, 1958. A copy of 
the formal complaint and a copy of the report of investigation 
prepared by the Department were served upon respondent S. 
Strock & Co., Inc. on May 2, 1958. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent R. C. Kellett, on May 3, 1958. 


Respondent R. C. Kellett, Inc. filed an answer on June 9, 1958, 
denying all the material allegations of the complaint, except the 
allegation that this respondent has paid complainant $11,077. 
It is averred that R. C. Kellett, Inc. acted at all times material 
to this action as authorized sales agent and broker for com- 
plainant; that the original sales agreement was cancelled, an- 
nulled, and voided, by mutual agreement of all parties; and that 
the Secretary is without jurisdiction to determine the matters 
alleged in the complaint since it fails to state any fact suf- 
ficient to constitute a claim against R. C. Kellett, Inc. This re- 
spondent requested an oral hearing at Boston, Massachusetts. 


Respondent S. Strock & Co., Inc. filed an answer on June 
10, 1958, in which request was also made for oral hearing at 
Boston, Massachusetts. As a separate defense, it is alleged that 
the complaint fails to set forth facts sufficient to constitute 
proper cause for relief under the act. As a second separate de- 
fense, it is alleged that the respondents entered into a joint 
account agreement whereby R. C. Kellett, Inc. was to ship to 
S. Strock & Co., Inc. 15 cars of U.S. No. 1 Italian prunes, suit- 
able for storage; and that after the prunes were found unsuit- 
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able for storage, S. Strock & Co., Inc. was released and dis- 
charged from any obligation under its contract with R. C. 
Kellett, Inc. 


A hearing was held at Boston, Massachusetts, on November 
20, 1959, at which respondent witnesses, R. C. Kellett and 
Samuel Strock, appeared and testified. Both respondents were 
represented by counsel. Complainant was not represented and 
no witnesses appeared at the hearing to testify for complainant. 
Four depositions were received in evidence, one for complainant 
and three for respondent R. C. Kellett, Inc. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mrs. Myrtle 
H. Jaquith and Fred M. Jaquith, doing business as Jaquith’s 
Fruit Ranch, whose address is Route +6, Caldwell, Idaho. 


2. Respondent S. Strock & Co., Inc. is a corporation whose 
address is Boston Market Terminal Building, Boston 10, Massa- 
chusetts. At the time of the transaction involved herein, this 
respondent was licensed under the act. 


3. Respondent R. C. Kellett, Inc. is a corporation whose 
address is Caldwell, Idaho. At the time of the transaction in- 
volved herein, this respondent was licensed under the act. 


4. On or about September 5, 1956, in the course of interstate 
commerce, complainant, acting through its agent, respondent 
R. C. Kellett, Inc., entered into a joint account agreement with 
respondent S. Strock & Co., Inc., concerning 15 carloads of U.S. 
No. 1 Italian prunes, Sunny Slope brand, suitable for storage, 
at an agreed price of $1.65 per half bushel, f.o.b. loading point 
in the State of Idaho, plus precooling, brokerage and all other 
charges incidental to handling. The contract provided that each 
car was to contain approximately 868 half bushel baskets with 
shipments of approximately three cars daily commencing Sep- 
tember 6 or 7, 1956, being made to respondent 8S. Strock & Co., 
Inc., at the Natural Storage Company, Coldspur, Kansas, storage 
in transit rates to apply. 


5. The contract between respondent R. C. Kellett, Inc., acting 
for complainant, and respondent S. Strock & Co., Inc., was 
negotiated by a brokerage concern, C. H. Robinson, Inc., of 
Boston, Massachusetts. Copies of the broker’s standard mem- 
orandum of sale were received by respondent S. Strock & Co., 
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Inc., and by respondent R. C. Kellett, Inc., which company 
acted solely as agent and broker for complainant in arranging 
this transaction, in its own name, with respondent S. Strock 
& Co., Inc. 


6. During the period September 6 through September 14, 1956, 
and after precooling at a cost of $30 per car, complainant 
shipped from Marsing Station, Idaho, to respondent S. Strock 
& Co., Inc., in care of the Natural Storage Company, Coldspur, 
Kansas, 15 carloads, containing a total of 13,440 half bushel 
baskets of Italian prunes, as follows: 


Shipping 

Date-1956 
September 
September 
September 
September 
September 


Car No. 


PFE 4538 
PFE 68421 
PFE 4976 
PFE 42976 
PFE 42027 
PFE 8240 


Shipping 

Date-1956 
September 
September 
September 
September 
September 


11 
11 
11 
12 
12 


Car No. 


PFE 61984 
PFE 9916 
PFE 55131 
PFE 61596 
PFE 61025 
PFE 45626 


September 13 
September 13 
September 14 


7. During the period September 6 through September 13, 
1956, the 15 carloads of prunes were federally inspected at 
shipping point and certified as grading U.S. No. 1. All the 
prunes were described as being mature, either mostly or gen- 
erally well colored, with grade defects within tolerance and no 
decay. The condition of the prunes in 9 of the cars was shown 
to be generally firm to firm ripe, mostly firm ripe; in 3 other 
cars as firm to firm ripe, mostly firm; and in the remaining 3 
cars as mostly firm to firm ripe, some ripe. 


September 10 


September 10 BAR 8344 


PFE 67058 


PFE 3929 


8. The seller’s copy of the broker’s standard memorandum 
of sale was not received by complainant from respondent R. C. 
Kellett, Inc. until after the last car of prunes, PFE 67058, had 
been shipped on September 14, 1956. Complainant made no 
objection upon receipt of the broker’s standard memorandum 


of sale. 


9. During the period September 14, 1956, through September 
20, 1956, all of the prunes, except those contained in car PFE 
3929, were federally inspected for condition only at the Natural 
Cold Storage in Coldspur, Kansas. The date of such inspection, 
the car number, and the condition of the fruit are set forth 
below: 
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1956 Date of 


Inspection 
September 


September 


September 
September 


September 


September 
September 
September 


September 


September 


September 


September 
September 


September 


14 


15 
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Car No. 
PFE 4538 


PFE 68421 


PFE 42027 


PFE 4976 


PFE 42976 


PFE 8240 
PFE 61984 
PFE 9916 


PFE 55131 


PFE 61596 


PFE 61025 


PFE 45626 


BAR 8344 


PFE 67058 


Condition 


Firm to firm ripe, mostly firm. Less 
than 1/2 of 1% decay. 

Firm to firm ripe, mostly firm... 
In most samples no decay, in many 
from 2 to 4% average 1% Gray 
Mold Rot. 

Firm to ripe, mostly firm ripe, many 
firm, few ripe. Less than 1% decay. 

Firm to ripe, mostly firm, many firm 
ripe, few ripe. No decay. 

Firm to ripe, mostly firm ripe, many 
firm, few ripe. In most samples no 
decay, in many from 2 to 3%, aver- 
age 1% Gray and Blue Mold Rot. 

Firm to firm ripe, mostly firm. No 
decay. 

Mostly firm ripe, some firm, some ripe. 
Less than 1% soft. No decay. 

Mostly firm ripe, some firm, some ripe. 
Average 1% soft. No decay. 

Mostly firm ripe, many ripe, some firm. 
Less than 1% soft. Less than 1% 
decay. 

Mostly firm ripe, many ripe, some firm. 
Average 5% soft. Less than 1% de- 
cay. 

Mostly firm ripe, many ripe, some firm. 
Average 3% soft. Less than 1/2 of 
1% decay 

Mostly ripe, many firm ripe, some firm. 
Less than 1/2 of 1% decay. 

Mostly firm ripe, many ripe, some firm. 
No decay. 

Mostly firm ripe, many ripe, some firm. 
From 1 to 12% average 6% soft stock 
scattered throughout load. No decay. 


10. On September 14, 1956, respondent S. Strock & Co., Inc. 


wired an application for Federal condition inspection of the 
cars of prunes which had arrived at cold storage in Coldspur, 
Kansas, A reply wire was sent to respondent S. Strock & Co., 
Inc. on September 15, 1956, by Murry E. Churchill of the 
Department’s Food Products Inspection Service at Kansas City, 
Missouri, setting forth the results of the Federal inspection 
made of cars PFE 4538, PFE 68421, PFE 42027, PFE 42976, 
PFE 4976 and PFE 8240. 


11. On or about September 15, 1956, respondent S. Strock 
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& Co., Inc. telephoned respondent R. C. Kellett, Inc. complaining 
about the condition of the prunes which had already arrived 
at the Natural Storage Company as being unsuitable for storage. 


12. On or about September 20, 1956, in the course of a long 
distance telephone conversation between complainant’s Fred 
Jaquith and respondent’s R. C. Kellett at Boise, Idaho, and re- 
spondent’s Samuel Strock and Joseph Strock at Boston, Massa- 
chusetts, complainant and respondent S. Strock & So., Inc. 
agreed to a mutual rescission of their contract on the ground 
that the 15 carloads of prunes were unsuitable for storage. It 
was further agreed by the parties that respondents would make 
every effort to dispose of the prunes at the best possible prices. 


13. During the period from September 24 through November 
21, 1956, and following prompt resale of 13 carloads of the 
prunes by respondents, cars PFE 4976 and PFE 8240 having 
been abandoned to the carriers, respondent R. C. Kellett, Inc. 
submitted to complainant account sales and checks in the amount 
of the net proceeds totalling $11,077. Complainant accepted these 
account sales and endorsed and cashed the checks for the net 
proceeds with no complaint being made to the respondents. 


14. The informal complaint was filed on January 25, 1957, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Complainant appears to take the position in this proceeding 
that the fifteen carloads of prunes involved in the transaction 
of September 5, 1956, were sold outright to respondents R. C. 
Kellett, Inc. (hereinafter called Kellett) and S. Strock & Co., 
Inc. (hereinafter called Strock). Respondent Kellett, in its 
version of the transaction, alleges that it acted herein as the 
agent for complainant and in this capacity negotiated, on 
September 5, in its own name, a joint account agreement with 
Strock. Respondent Strock, testifying at the oral hearing through 
Samuel Strock, its Assistant Treasurer, stated that with respect 
to the transaction involved herein, it regarded Kellett as the 
principal and knew nothing of complainant. 

In support of its version of the transaction, complainant 
offered in evidence the deposition of complainant partner Fred 
M. Jaquith. Jaquith stated therein that: 
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“_.. 8. Strock & Co., Inc., of Boston, Massachusetts, 
jointly with R. C. Kellett, Inc., purchased the fifteen 
(15) carloads of prunes as verified by Contract of Sale 
and tendered by C. H. Robinson, Inc., as brokers.” 


This testimony, however, is at variance with a letter received 
by the Department on March 13, 1957, from Fred Jaquith in 
which he states in part that: 

“R. C. Kellett was definitely the broker on this end, our 
broker . . . The contract was and still is on a joint 
account basis . . .” 


The deposition testimony of Fred Jaquith is also at variance 
with a letter received from his mother and partner, Myrtle 
Jaquith, dated January 22, 1957, in which the following lan- 
guage, in part appears: 

“R. C. Kellett, Boise, Idaho was our broker for 1956.” 

R. C. Kellett, testifying on behalf of respondent Kellett, 
stated that this respondent acted as complainant’s sales agent 
with complete authority to negotiate, in its own name, the 
alleged joint account agreement entered into with respondent 
Strock on September 5, 1956; that its company handled from 
1500 to 1800 carloads of fresh fruit a year as sales agent for 
growers in the area; and that in all instances shipments were 
made in his company’s name rather than that of the growers. 
In support of this testimony, respondent Kellett offered in 
evidence documents showing sales made of complainant’s fruit 
on 17 occasions during the 1955 and 1956 seasons. The docu- 
ments consist of copies of brokers standard confirmations of 
sale or brokers memoranda of sale, and account sales rendered 
complainant. In every instance, the confirmations and memoranda 
show the seller as respondent Kellett. Complainant’s Fred 
Jaquith concedes that the prunes sold by complainant in 1954, 
1955 and 1956 were sold in part through Kellett and that part 
of the 1956 sales were made by Kellett “as agent or broker.” 


In view of the evidence submitted by the parties, including 
the conflicting nature of the testimony offered by complainant, 
it is our opinion that respondent Kellett acted in the transaction 
of September 5 as the agent of complainant, and acting in this 
capacity, did negotiate, in its own name, with full authority 
from complainant, a joint account agreement with respondent 
Strock for the fifteen carloads of prunes involved herein, and 
it is so concluded. 
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It is the further contention of both respondents herein that 
the joint account agreement negotiated on September 5 by 
Kellett with Strock was subsequently abrogated by a new agree- 
ment between the respondents with the consent of complainant. 
It appears that the fifteen carloads of prunes were shipped 
from loading point in the State of Idaho to Coldspur, Kansas, 
for storage; that upon arrival of the shipments in Kansas, 
respondent Strock discovered that the prunes were not in suit- 
able condition for storage; that this fact was communicated to 
Kellett; that R. C. Kellett got in touch with Fred Jaquith and 
requested that Jaquith come to his office to discuss the matter 
further, which Jaquith did; that Strock was called by tele- 
phone at that time, with R. C. Kellett and Jaquith both par- 
ticipating in the conversation; and that following this conversa- 
tion Strock sold the prunes and accounted for the proceeds. 


Jaquith admits that he went to the office of Kellett and also 
admits that the telephone conversation with Strock was had. 
Jaquith denies, however, that he ever authorized Kellett and/or 
Strock to sell the prunes to best advantage and also denies 
that the original contract for which he contends, namely, the 
contract of sale to the two respondents, was ever abrogated. 


With respect to the foregoing, a sworn statement by Garnet 
Noble, secretary to R. C. Kellett, was placed in evidence at the 
oral hearing. This statement, dated May 9, 1957, contained 
the following information: 


“In the ensuing conversation, Mr. Jaquith and Mr. 
Kellett decided to call Strock, Boston and during this 
phone conversation I heard both Mr. Jaquith and Mr. 
Kellett advise Strock and Company they were being 
released from the original deal and that it would be 
appreciated if Strock would do everything within their 
power to secure the best possible salvage out of the 
prunes.” 


Further testifying by deposition, this same witness stated 
in part: 
“Mr. Jaquith, Mr. Kellett and Mr. Sanders were in Mr. 
Kellett’s office and Mr. Kellett and Mr. Jaquith were 
both on the phones at the same time. I remember that 
Mr. Jaquith said over the phone that they should take 
the prunes out of storage and do the very best they 
could on them as the prunes were deteriorating .. .” 
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Another employee of Kellett, M. W. Sanders, also testified 
by deposition that he was present at the time of the telephone 
call and heard Jaquith say “get the prunes out of storage and 
get them sold as soon as possible.” 


On reviewing all of the evidence, we are persuaded that the 
weight of the evidence supports a finding that with com- 
plainant’s approval there was a rescission or cancellation of 
the joint account agreement entered into on September 5 be- 
tween Kellett and Strock and that in the place of such trans- 
action, the parties entered into a second agreement providing 
for the resale, to best advantage, of the prunes involved herein 
by respondent Strock, for complainant’s account, and it is so 
concluded. Pursuant to the second agreement, respondent Strock 
resold the prunes and remitted the proceeds to Kellett, who in 
turn endorsed the checks over to complainant. It appears that 
complainant endorsed and cashed the checks representing the 
net proceeds received upon resale, and accepted the account 
sales rendered by Kellett without objection of any kind. 


Since there was a mutual recission of the original contract 
on the fifteen carloads of prunes, complainant cannot now claim 
reparation for damages on that contract, but must base his 
cause of action, if any, on the new agreement. It appears that 
the new contract or agreement has been complied with and 
leaves complainant with no cause of action. We conclude there- 
fore that the complaint should be dismissed. 

A number of procedural questions were presented in this 
proceeding by respondents. In view of our decision we do not 
consider it necessary to discuss these questions. 




























ORDER 
The complaint as to both respondents is hereby dismissed. 
Copies hereof shall be served upon the parties. 








(No. 6600) 


LACHENMAIER BROS. v. HOWARD HUIZINGA Co. PACA Docket 
No. 7500. Decided June 24, 1960. 







Rescission of Contract—Dismissal 





It is concluded that complainant agreed to the rescission of the sale and to 
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the discharge of respondent from any liability thereon. The complaint 
is dismissed. 

Complainant pro se. Blanksten and Lansing, of Chicago, Illinois, for re- 
spondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on 
September 8, 1958, it is alleged that complainant sold respondent 
two carloads of White Rose potatoes, each containing 360 one 
hundred pound sacks, U.S. No. 1 Size A, at $2.35 per sack, 
for a total price of $1,692. It is alleged, further, that respon- 
dent’s agent accepted the potatoes at shipping point and 
diverted them to respondent at Chicago, Illinois, but that 
respondent rejected the shipments upon arrival, whereupon 
complainant was compelled to resell the potatoes at a total loss 
of $1,055.18, for which amount claim is made. 

A copy of the complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon 
respondent on January 19, 1959. A copy of the report of investi- 
gation was served upon complainant on January 20, 1959. Re- 
spondent’s answer was filed on February 2, 1959. 

Respondent denies the purchase of the potatoes on the basis 
alleged in the complaint and denies that respondent’s repre- 
sentative accepted the potatoes at shipping point or gave ship- 
ping instructions thereon. Respondent admits that the potatoes 
were rejected upon arrival at Chicago, Illinois, and alleges that 
complainant was promptly notified of such rejection due to the 
fact that the potatoes contained high percentages of sunken 
discolored areas and were not U.S. No. 1, Size A, as bought. 
Respondent denies owing complainant anything on account of 
this transaction. 

Oral hearing was held at Chicago, Illinois, on December 7, 
1959. The deposition of Arras W. Wilson was received in evi- 
dence for complainant. Respondent was represented by counsel 
and presented the testimony of Howard Huizinga. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Lachen- 
maier and William Lachenmaier, doing business as Lachenmaier 
Bros., whose address is Post Office Box Q, Shafter, California. 
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2. Respondent, Howard Huizinga Co., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. At 
the time of the transaction involved in this proceeding, respon- 
dent was licensed under the act. 


3. On or about May 26, 1958, in the course of interstate 
commerce, complainant contracted to sell to respondent two 
carloads of U.S. No. 1, Size A, White Rose potatoes, each car 
to contain 360 one hundred pound sacks, at $2.35 per sack, f.o.b. 
Shafter, California, for a total price of $1,692. 


4. On or about May 26, 1958, complainant shipped from 
Shafter, California, to respondent at Chicago, Illinois, cars 
SFRD 4201 and SFRD 20711, each containing 360 one hundred 
pound sacks of White Rose potatoes. Both carloads were in- 
spected at shipping point and the potatoes were certified as 
U.S. No. 1, Size A. 


5. On or about June 2, 1958, the two shipments of potatoes 
arrived at Chicago, Illinois. Federal inspections were made that 
same day and the potatoes in car SFRD 4201 were found to 
contain from 3 to 14%, average 8% damaged by slightly sunken 
discolored areas, and those in SFRD 20711 were found to con- 
tain 2 to 10%, average 6% damaged by slightly sunken dis- 
colored areas. The certificates show that the potatoes failed to 
grade U.S. No. 1, Size A, only account of slightly sunken dis- 
colored areas. 


6. On or about June 2, 1958, respondent notified complainant 
that the potatoes were rejected because of their defective con- 
dition. On or about the same date complainant voluntarily 
turned the shipments over to S. Friedman & Sons, of Chicago, 
Illinois, to be sold on consignment for complainant’s account. 


7. On or about June 3, 1958, S. Friedman & Sons sold the 
potatoes at Chicago. On or about June 11, 1958, S. Friedman 
& Sons rendered an accounting of this resale to complainant 
and remitted the sum of $636.82, which was received and 
accepted by complainant. 


8. No further payments have been made on account of this 
transaction. 

9. The formal complaint was filed on September 8, 1958, 
which was within 9 months after the accrual of the alleged 
cause of action. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 681 


CONCLUSIONS 


The only issue in this case is whether complainant agreed 
to take the two carloads of potatoes back from respondent 
after they arrived at destination in a defective condition. The 
report of investigation contains a letter from David I. Peterson 
who served as respondent’s shipping point buying agent in this 
transaction. Peterson stated that he notified Mr. Lachenmaier 
by telephone that the potatoes did not grade U.S. No. 1 at 
Chicago on account of sunken and discolored areas, and that 
respondent was willing either to turn the cars back to com- 
plainant or to handle the potatoes for complainant’s account, 
that Lachenmaier instructed Peterson to wait until he (Lachen- 
maier) received the results of the Government inspections by 
wire from the Government; and that Peterson called back 
several hours later and Lachenmaier told him that he had 
received the wire as to the Federal inspections and turned the 
shipments over to his own dealer in Chicago to be handled. 
Peterson also states that he informed respondent of this by 
telephone and respondent immediately sent complainant a con- 
firming telegram, dated June 2, 1958, which read as follows: 


“RELEASING BACK TO YOU TRACK CHICAGO 
RD 4201 FAILS TO GRADE US #1 AVERAGES 
FROM 3 TO 14% AVERAGE 8% SUNKEN DIS- 
COLORED AREAS RD 20711 FROM 2 TO 10 
AVERAGE 6% SUNKEN DISCOLORED AREAS.” 


There is no evidence that complainant ever objected to this 
telegram, or in any way objected to respondent’s rescission of 
the contract. Furthermore, it is undisputed that complainant 
immediately turned the shipments over to S. Friedman & Sons 
to be sold on consignment for complainant’s account and that 
complainant received the proceeds of such sale. 


Where a buyer tenders produce back to the seller and the 
seller takes the produce back without making it clear that he 
is receiving it merely to dispose of for the buyer’s account 
to mitigate damages, and without making it clear that he is 
not assenting to a rescission, the normal inference from taking 
the produce back and resuming dominion over it is assent to 
rescission and the discharge of the original sale. Ernest E. 
Fadler Co. v. Hesser, 166 F. 2d 904 (10th Cir 1948); Stott 
& Reid v. Community Produce Co., 16 A.D. 349. This rule is 
clearly applicable in the case before us. Accordingly, it is con- 
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cluded that complainant agreed to the rescission of the sale 
and to the discharge of respondent from any liability thereon. 
The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6601) 


S. C. VANDENBERG v. FRANK KENWORTHY COMPANY AND TROPI- 
CAL FRuIT Co, PACA Docket No. 7823. Decided June 24, 1960. 


Unauthorized Deduction—Reparation 
Respondent Tropical Fruit Co. is ordered to pay to complainant the balance 
owing on this transaction. The complaint as to respondent Kenworthy 
is dismissed. 
Complainant and respondents, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed February 5, 1959, and 
the formal complaint was filed October 12, 1959. It is alleged 
that Frank Kenworthy Company, acting as broker for com- 
plainant, sold to Tropical Fruit Co. two loads of apples, and 
that Tropical Fruit Co. accepted the apples and paid the 
purchase prices less an allowance of $327 which this respondent 
claimed was authorized by Frank Kenworthy Company. Com- 
plainant denies that he authorized the broker to grant any 
allowance and seeks to recover reparation from Tropical Fruit 
Co. in the amount of $327. Complainant alleges in the alternative 
that if Frank Kenworthy Company did grant such allowance, 
he exceeded his authority and reparation is requested against 
that respondent in the amount of $327. 

A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
each respondent on November 5, 1959. A copy of the report of 
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investigation was served upon complainant on November 6, 1959. 


No answer was filed by Tropical Fruit Co. Frank Kenworthy 
Company filed an answer on December 7, 1959, admitting the 
sale to Tropical Fruit Co. Frank Kenworthy Company alleges 
that he did not authorize any allowance and denies any liability 
to complainant. This respondent also alleges that if he is held 
liable, he is entitled to an offset for the allowance of $163.50 
offered by complainant to Tropical Fruit Co. which was refused. 


Since the amount involved herein did not exceed $500, the 
shortened method of precedure was followed in accordance with 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed an opening statement and also 
requested that his verified complaint and exhibits be considered 
as evidence in this proceeding. Frank Kenworthy Company did 
not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, S. C. Vandenburg, is an individual whose 
address is Sun Building, Boise, Idaho. 


2. Respondent Frank Kenworthy Company is an individual, 
Frank Kenworthy, whose address is 305 Merchants-Produce 
Bank Building, Kansas City, Missouri. 


3. Respondent Tropical Fruit Co. is an individual, Joseph 
S. Ferrante, whose address is 7 East Third Street, Kansas 
City, Missouri. 


4. At the time of the transaction involved herein, respon- 
dents were licensed under the act. 


5. On or about October 8, 1958, in the course of interstate 
commerce, complainant sold to Tropical Fruit Co., 330 bushel 
baskets of Idaho Extra Fancy Jonathan apples, 214 inch mini- 
mum, contained in car PFE 6394. The other 330 baskets of 
apples in the car were sold to a dealer in Topeka, Kansas. The 
agreed purchase price was $2.65 per basket, delivered Kansas 
City, Missouri, plus one-half of the railroad charge for stopping 
the car at Topeka for partial unloading. The sale to Tropical 
Fruit Co. was negotiated by Frank Kenworthy Company as 
broker. 


6. Car PFE 6394 was shipped from Sonna, Idaho, on October 
1, 1958, and was stopped for partial unloading at Topeka. 
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Upon arrival of the car at Kansas City, Tropical Fruit Co. 
unloaded and accepted the 327 bushel baskets of apples re- 
maining in the car. Tropical Fruit Co. paid the broker $296.88, 
being the contract price of $866.55 for the 327 baskets, plus 
one-half of the stop charge, or $8, less the freight charges of 
$577.67. The sum of $296.88 was remitted by the broker to 
complainant. 

7. On or about September 27, 1958, complainant sold to 
Tropical Fruit Co. 51 bushel baskets of Red Delicious apples 
and 279 bushel baskets of Delicious apples contained in car 
PFE 4052 at $3.10 and $2.65 per basket respectively, or $897.45 
delivered Kansas City, Missouri. The contract was negotiated 
by Frank Kenworthy Company as broker. 


8. At the time of sale, car PFE 4052 was in transit, having 
been shipped from Parma, Idaho, on September 27, 1958. Upon 
arrival of the car at Kansas City, Tropical Fruit Co. unloaded 
and accepted the apples. Tropical Fruit Co. sent the broker 
a check in the amount of $570.45, being the purchase price 
of the apples in PFE 4052, less a claimed allowance of $1 per 
basket on the apples in PFE 6394, or $327. On December 2, 
1958 the broker sent this check to complainant who accepted 


the same. 

9. Complainant requested payment of the $327 and Tropical 
Fruit Co. has refused to pay. This amount is due and owing 
to complainant from Tropical Fruit Co. 


10. The informal complaint was filed February 5, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that Tropical 
Fruit Co. arbitrarily deducted $327 on car PFE 6394, claiming 
that he had been authorized to do so by Frank Kenworthy; 
that complainant had not authorized Frank Kenworthy to grant 
any deduction; and that the failure of Tropical Fruit Co. to 
pay the $327 was a violation of section 2 of the act. Tropical 
Fruit Co. did not file an answer to the complaint. This con- 
stituted an admission of the facts alleged in the complaint as 
provided by section 47.8 (c) of the rules of practice (7 CFR 
47.8(c)). 

During the investigation of the informal complaint, Tropical 
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Fruit Co. advised the Department by letter dated April 20, 1959, 
that the first quantity of apples removed from car PFE 6394 
was found to be bad and that Kenworthy was notified of the 
condition of the apples and he inspected them and agreed to 
an allowance of $1 per bushel on the 327 bushels. Frank Ken- 
worthy stated during the informal investigation and also in 
his verified answer that he did not authorize any deduction or 
allowance on either car. 

On the basis of the evidence, it is concluded that Tropical 
Fruit Co. was not granted the claimed allowance by Frank 
Kenworthy and that the failure of Tropical Fruit Co. to pay 
$327 to complainant was in violation of section 2 of the act. 
Reparation should be awarded to complainant against Tropical 
Fruit Co. in the amount of $327, with interest. The complaint 
should be dismissed as to Frank Kenworthy Company since no 
violation of the act on his part has been proven. 


ORDER 
The complaint is dismissed as to respondent Frank Kenworthy, 
doing business as Frank Kenworthy Company. 


Within 30 days from the date of this order, respondent Joseph 
S. Ferrante, doing business as Tropical Fruit Co., shall pay to 
complainant, as reparation, the sum of $327, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6602) 


DARST POTATO FARMS v. HALEY-NEELEY COMPANY. PACA Docket 
No. 7998. Decided June 30, 1960. 
Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a formal complaint on April 4, 1960, 
seeking reparation against respondent in connection with the 
sale and delivery to respondent of a truckload of potatoes in 
June 1959, A copy of the formal complaint and a copy of the 
Department’s report of investigation were served upon respon- 
dent on April 25, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on the same date. 

Respondent filed an answer to the formal complaint on May 
10, 1960, admitting all of the allegations of the complaining 
party, as stated in the original complaint. The allegations of 
fact admitted by respondent are that complainant sold respon- 
dent a truckload of potatoes for a total price of $1,151.50, that 
complainant delivered the potatoes, that respondent accepted them, 
and that respondent paid complainant only $487.87, leaving a 
balance due complainant by respondent of $663.63. 

Complainant is an individual, Delbert Darst, doing business 
as Darst Potato Farms, whose address is Bagley, Minnesota. 
Respondent Haley-Neeley Company, is a corporation whose ad- 
dress is 202 Jackson Street, Sioux City, Iowa. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. Complainant alleges that there 
is still due and owing complainant from respondent the sum 
of $663.63. We find that complainant should be awarded repara- 
tion in this amount, with interest. 

The failure of respondent to pay complainant the total amount 
of $1,151.50 is in violation of section 2 of the Act. Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant the balance due him of $663.63, as repara- 
tion, with interest thereon at the rate of 5 percent per annum 
from July 1, 1959, until paid. 

Copies of this order shall be served upon the parties. 


(No. 6603) 


HARRISBURG DAILY MARKET, INC. v. S. BOOVA & COMPANY AND 
R. PATT BROKERAGE, INC. PACA Docket No. 7564. Decided 
June 30, 1960. 
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Real Party in Interest—Dismissal 


It is concluded that complainant was only the broker or agent of the shipper 
in the claimed sale and therefore without sufficient interest in such sale 
to maintain the alleged causes of action herein. The complaint is dis- 
missed. 

Shelley, Reynolds and Lipsitt, of Harrisburs* Pennsylvania, for complainant. 
Mr. Norman L. Levin, of Lewistown, rennsylvania, for respondent S. 
Boova & Company. Mr. Alexander A. Notopoulos, of Altoona, Penn- 
sylvania, for respondent R. Patt Brokerage, Inc. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint against S. Boova & Company 
was filed April 21, 1958. The formal complaint against both 
respondents was filed January 14, 1959. It is alleged that on 
or about April 7, 1958, complainant sold to S. Boova & Com- 
pany, through R. Patt Brokerage, Inc., a carload of potatoes; 
that potatoes meeting the contract specifications were shipped 
to the buyer which rejected them; and that complainant resold 
the potatoes and sustained a loss of $1,042.65. Complainant 
alleges in the alternative, that R. Patt Brokerage, Inc., was the 
buyer of the potatoes if it was not acting for the other respon- 
dent. Complainant requests reparation from respondents in the 
alternative. 

A copy of the report of investigation was served upon com- 
plainant on February 19, 1959. On that same date, a copy of 
the report of investigation and a copy of the formal complaint 
were served upon each respondent. 

An answer was filed by R. Patt Brokerage, Inc., on March 
106, 1959. This respondent admitted that it negotiated the claimed 
contract as broker and denied that it is liable to complainant 
in any amount. S. Boova & Company filed an answer on March 
25, 1959, denying the claimed purchase or any liability to com- 
plainant. It is alleged that Robert Patt of R. Patt Brokerage, 
Inc., telephoned Samuel A. Boova on or about April 7, 1958, 
concerning a carload of Maine potatoes which Patt had available 
and Boova advised Patt that he was not interested in buying 
the potatoes because of an impending price drop; that Patt 
advised Boova he would ship the potatoes to Lewistown, Pennsyl- 
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vania, and Boova could decide after the potatoes arrived whether 
he wanted them; and that following arrival of the potatoes on 
or about April 15, Boova advised Patt that they were refused. 
S. Boova & Company further alleges that no approval in writing 
or otherwise concerning the potatoes had been given by this 
respondent to either complainant or the other respondent. It is 
alleged finally that the potatoes shipped were not in accordance 
with the claimed contract and that the car was not diverted 
within the time specified therein. 


An oral hearing was held at Lewistown, Pennsylvania, on 
September 18, 1959, in accordance with the request of respon- 
dents. All parties were represented by counsel. Cyril S. Wagner, 
Vice-President of complainant testified on behalf of that party. 
Robert Patt, President of R. Patt Brokerage, Inc., testified on 
behalf of R. Patt Brokerage, Inc. Samuel A. Boova, President 
and General Manager of S. Boova & Company, and Alma 
Elsesser testified for S. Boova & Company. Briefs were filed 
by all parties. 


FINDINGS OF FACT 


1. Complainant, Harrisburg Daily Market, Inc., is a cor- 
poration whose address is 1917 North Seventh Street, Harris- 


burg, Pennsylvania. 


2. Respondent S. Boova & Company is a partnership com- 
posed of S. Boova, Samuel A. Boova, A. J. Boova and Joseph 
A. Boova whose address is Post Office Box 430, Lewistown, 
Pennsylvania. At the time of the transaction involved herein, 
this respondent was licensed under the act. 


3. Respondent R. Patt Brokerage, Inc., is a corporation whose 
address is Post Office Box 245, Altoona, Pennsylvania. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


4. On or about April 8, 1958, complainant, acting on behalf 
of Potato Distributors of Maine Co., authorized Robert Patt 
of R. Patt Brokerage, Inc., to negotiate as broker the sale of 
1,000 50-pound bags of Canadian Katahdin potatoes, U.S. No. 
1, Size A, at $4.30 per hundred pounds, f.o.b. Presque Isle, 
Maine, rate of freight. At that time, the potatoes were on track 
at Cedar Hill, Connecticut, in car CP 281632. Robert Patt dis- 
cussed the purchase of this carload of potatoes with S. Boova 
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& Company and on or about April 8, he advised complainant 
that S. Boova & Company had agreed to purchase the shipment 
at the price asked. 


5. Car CP 281632 containing 1,000 50-pound bags of 
Canadian Katahdin potatoes, U.S. No. 1, Size A, was shipped 
by Potato Distributors of Maine Co. from Limestone, New 
Brunswick, Canada, on March 31, 1958, to Cedar Hill, Con- 
necticut. The car arrived at Cedar Hill at 4:15 a.m. April 3. 
On or about April 8, complainant advised Potato Distributors 
of Maine Co. that the potatoes had been sold to S. Boova & 
Company for diversion from Cedar Hill on April 9. 


6. On April 8, 1958, the broker prepared a standard mem- 
orandum showing a sale of “car CP 281672” to “S. Boova and 
Company, Lewistown, Pennsylvania” for the account of “Potato 
Distributors of Maine, Presque Isle, Maine.” The broker sent 
complainant and S. Boova & Company each a copy of the mem- 
orandum which they received on April 9. 


7. On or about April 9, complainant issued instructions to 
the New York, New Haven and Hartford Railroad Company 


to divert the car to S. Boova & Company. The car departed from 
Cedar Hill, Connecticut, on April 12 and was delivered to the 
Pennsylvania Railroad at Greenville, New Jersey, on float 80, 
at 1:50 a.m. April 13. 


8. Potato Distributors of Maine Co. sent to S. Boova & 
Company an invoice for the potatoes in car CP 281632 in the 
amount of $2,150, less $19.52, or a net sum of $2,130.48, and 
sent a draft for the latter figure to the First National Bank 
at Lewistown, Pennsylvania. The invoice dated April 12, 1958, 
shows “S. Boova and Company” as buyer and complainant as 
broker. The bank advised S. Boova & Company of the draft 
but it refused payment. 


9. The car arrived at Lewistown on April 15 and was re- 
fused by S. Boova & Company. This respondent notified com- 
plainant and the broker that the car had arrived late, and then 
sent complainant the following telegram on April 17: 

“Refusing car +CP 281632 due to not making Proper 
Diversion Cedar Hill Our Info from New Haven RR 
Car Diverted Twelfth.” 


On April 19, the broker wired S. Boova & Company that the 
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shipment had been diverted in time and that complainant was 
selling the potatoes for account of whom it concerned. 


10. Following the refusal of the shipment, complainant sold 
the potatoes to Chelven Produce Co., Youngstown, Ohio, for 
$1.85 per bag, delivered Youngstown. Complainant diverted 
the shipment on April 21, 1958. After deducting freight and 
other charges, the net proceeds were $1,107.35. 


11. The formal complaint was filed on January 14, 1959, 
which was within 9 months after the alleged cause of action 
against S. Boova & Company accrued. 


CONCLUSIONS 


Complainant contends that it sold the carload of potatoes 
involved herein through a broker, R. Patt Brokerage, Inc., to 
S. Boova & Company. R. Patt Brokerage, Inc., concurs in this 
contention. S. Boova & Company raises numerous defenses in 
its behalf, including the defense that it did not agree to 
purchase the potatoes. At the hearing, the parties stipulated 
that the potatoes involved herein graded U.S. No. 1 when shipped 
from Canada and that complainant sold the potatoes for net 
proceeds of $1,107.35 and the net loss was $1,023.13. 

At the outset, S. Boova & Company urges that the statute 
of frauds of Pennsylvania is substantive in nature and, there- 
fore, applicable to the present proceeding and that such statute 
renders the claimed contract unenforceable. It has long been 
settled that the statute of frauds of the State of Pennsylvania 
is procedural in nature and will not affect a determination 
under the Perishable Agricultural Commodities Act. Rothenberg 
v. Rothstein, 183 F. 2d 524 (3rd Cir. 1950), also reported at 
9 A.D. 1272. There is no substantial difference between the 
statute involved in the Rothenberg case and the present statute 
which became effective on July 1, 1954. No later case to the 
contrary is cited. Accordingly, the plea of the statute of frauds 
is not a good defense in this proceeding. 

With respect to whether S. Boova & Company agreed to 
purchase the potatoes involved herein, the evidence shows that 
on April 7, 1958, Robert Patt and Cyril S. Wagner, Vice- 
President of complainant, discussed over the telephone the sale 
of several carloads of Canadian potatoes. Wagner testified that 
on April 7, 1958, Patt telephoned and advised that he had sold 
one carload to S. Boova & Company. Robert Patt testified that 
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late in the afternoon of April 7, he telephoned Samuel A. Boova 
and quoted him a carload of Canadian Katahdin potatoes in 
50-pound bags, U.S. No. 1, Size A, at $4.30 per 100 pounds, 
f.o.b. Presque Isle rate of freight; that the market was very 
strong at that time; and that Boova agreed to buy the potatoes 
and asked Patt to leave the car at Cedar Hill for two days 
and then divert to S. Boova & Company at Lewistown. Con- 
tinuing, Patt testified that he advised Wagner the same day 
of the sale; that on April 8, he sent Boova a telegram confirm- 
ing the sale; that on April 8 he prepared a memorandum of 
sale and sent a copy to complainant and S. Boova & Company; 
that the buyer did not return the memorandum; and that he 
did not hear from the buyer until after the car arrived when 
Boova complained of late arrival. 


Samuel Boova testified that in a telephone conversation on 
April 7, Patt offered for sale a carload of U.S. No. 1 Maine 
potatoes at $4.30 per hundred f.o.b. and he replied that the 
market had a weak undertone and the high price was not 
warranted; and that it was agreed that Patt would ship the 
potatoes to Lewistown and if Boova could not use them Patt 
would divert elsewhere. This witness testified further that when 
the car arrived, he advised Patt that he did not want the ship- 
ment and Patt suggested that he reject on the ground of a 
late diversion because Patt would have to bear the loss if there 
was no justifiable basis for the rejection, and that for this 
reason he (Boova) advised complainant the car was rejected 
because of late diversion. Patt denied that he suggested to 
Boova that the car be rejected on the ground of late diversion. 


The question of whether Boova unconditionally agreed to 
purchase the potatoes is a troublesome one in view of the con- 
flicting evidence. We find that it is unnecessary to resolve this 
question, however, since the complaint must be dismissed for 
another reason, as will be seen hereinafter. 


S. Boova & Company and R. Patt Brokerage, Inc. both ques- 
tion complainant’s interest in the transaction since Potato Dis- 
tributors of Maine Co. was shown as the seller on the mem- 
orandum of sale and it invoiced S. Boova & Company for the 
purchase price. In this connection, the evidence establishes that 
on April 7 Wagner advised Patt that the potatoes to be sold 
were owned by Potato Distributors of Maine Co. and that for 
this reason Patt showed that company as the seller. Samuel 
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Boova testified that he did not know complainant was con- 
nected with the load of potatoes until after he received the 
invoice when Patt said complainant was the shipper. Wagner 
testified that complainant purchased the potatoes from Potato 
Distributors of Maine Co. before the claimed sale to S. Boova 
& Company. 


It has been held in previous decisions under the act that the 
complainant in a reparation proceeding must be a real party 
in interest as recognized by established legal principles. Clark 
Seed Farms v. Rashewsky’s, Inc., 15 A.D. 54. The real party 
in interest is the person who can discharge the claim upon 
which the suit is brought and control the action brought to 
enforce it, and who is entitled to the benefits of the action, if 
successful, and can fully protect the one paying the claim 
against subsequent suits covering the same subject matter, 
by other persons. Caughey v. George Jensen & Sons, 258 P. 2d 
357 (1953). A person who acts merely as a broker or agent in 
a purchase and sale cannot maintain an action against the buyer 
for the purchase price in the absence of an assignment from his 
principal or other legal basis. Anonymous, 14 A.D. 766; Moise 
Products Company v. William Faehndrich, Inc., 140 N.YS. 
2d 49 (1955); and Awner v. Moscowitz, 176 N.Y.S. 737 (1919). 


Although the sufficiency of complainant’s interest in the 
claimed sale to 8S. Boova & Company is not mentioned in com- 
plainant’s brief, complainant’s position appears to be that it 
was the seller-principal in the claimed sale by reason of a prior 
purchase from Potato Distributors of Maine Co. Wagner’s 
testimony as to such prior purchase is not convincing, however, 
in view of the documentary evidence which shows Potato 
Distributors of Maine Co. to be the seller to S. Boova & Com- 
pany and complainant to be the broker. It is concluded that 
complainant was only the broker or agent of the shipper in 
the claimed sale to S. Boova & Company and, therefore, with- 
out sufficient interest in such sale to maintain the alleged 
causes of action herein. Accordingly, the complaint should be 
dismissed as to both respondents. 


CONCLUSIONS 


The complaint is dismissed as to R. Patt Brokerage, Inc., 
and S. Boova & Company. 


Copies hereof shall be served upon the parties. 











696 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 696 


(No. 6604) 


HARRISBURG DAILY MARKET, INC. v. ELSESSER PRODUCE SERVICE 
AND R. PATT BROKERAGE, INC. PACA Docket No. 7554. De- 
cided June 30, 1960. 


Real Party in Interest—Dismissal 


It is concluded that complainant has failed to establish that it had sufficient 
interest to maintain the alleged causes of action in this proceeding. 
The complaint is dismissed. 

Shelley, Reynolds and Lipsitt, of Harrisburg, Pennsylvania, for complainant. 
Mr. Harry B. Thatcher, of Lewistown, Pennsylvania, for respondent 
Elsesser Produce Service. Mr. Alexander A. Notopoulos, of Altoona, 
Pennsylvania, for respondent R. Patt Brokerage, Inc. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint against Elsesser Produce Service 
was filed April 21, 1958. In the formal complaint against both 
respondents filed January 14, 1959, complainant alleges that 
on or about April 7, 1958, it sold to Elsesser Produce Service, 
through R. Patt Brokerage, Inc., a carload of potatoes; that 
potatoes meeting the contract specifications were shipped to 
the buyer which rejected them; and that complainant resold 
the potatoes and sustained a loss of $1,158.81. Complainant 
alleges further that section 2 of the act was violated by 
Elsesser Produce Service or by R. Patt Brokerage, Inc., if it 
had no authority to act for the other respondent, and reparation 
is requested from them in the alternative. 


A copy of the report of investigation was served upon com- 
plainant on March 4, 1959. On that same date, a copy of the 
report of investigation and a copy of the formal complaint 
were served upon each respondent. 


An answer was filed by R. Patt Brokerage, Inc., March 19, 
1959. This respondent admitted that it negotiated the claimed 
contract as broker and denied that it is liable to complainant 
in any amount. Elsesser Produce Service filed an answer on 
March 24, 1959, denying that it purchased the carload of 
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potatoes from complainant, denying that the potatoes were in 
accordance with the claimed contract, and denying that it is 
liable to complainant in connection with such potatoes. It is 
alleged that the broker had no authority to act for Elsesser 
Produce Service; that the claimed contract is unenforceable 
under the Statute of Frauds of the State of Pennsylvania; 
and that even if a contract was executed, the rejection was 
justified by reason of complainant’s failure to divert the ship- 
ment on the day specified. 


An oral hearing was held at Lewistown on September 18, 
1959, as requested by respondents. All parties were represented 
by counsel. Cyril S. Wagner, Vice-President of complainant 
testified on behalf of that party. Robert Patt, President of 
respondent R. Patt Brokerage, Inc., testified on behalf of that 
respondent. Henry C. Elsesser, Samuel E. Elsesser and Alma 
Elsesser testified for respondent Elsesser Produce Service. All 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Harrisburg Daily Market, Inc., is a cor- 
poration whose address is 1917 North Seventh Street, Harris- 
burg, Pennsylvania. 


2. Respondent Elsesser Produce Service is a partnership 
composed of Henry C. Elsesser, May S. Elsesser, Harold H. 
Elsesser, and Samuel E. Elsesser whose address is Lewistown 
Heights, Lewistown, Pennsylvania. At the time of the alleged 
transaction involved herein, this respondent was licensed under 
the act. 


8. Respondent R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 


4. On or about April 8, 1958, complainant, acting on behalf 
of Potato Distributors of Maine Co., authorized Robert Patt 
of Patt Brokerage, Inc., to negotiate as broker the sale of 
1,000 50-pound bags of potatoes, at $4.30 per hundredweight 
f.o.b. Presque Isle, Maine, rate of freight. At that time the 
potatoes were on track at Cedar Hill, Connecticut, in car 
CP 288897. Robert Patt discussed the purchase of this carload 
of potatoes with Elsesser Produce Service and on or about 
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April 8, he advised complainant that Elsesser Produce Service 
had agreed to purchase the shipment at the price asked. 


5. Car CP 288897 was shipped by Potato Distributors of 
Maine Co. from Limestone, New Brunswick, Canada, on March 
31, 1958, and arrived at Cedar Hill on April 3. On or about 
April 8, complainant advised Potato Distributors of Maine Co. 
that the potatoes had been sold to Elsesser Produce Service 
for diversion from Cedar Hill on April 9. 


6. On April 8, 1958, the broker prepared a standard mem- 
orandum showing a sale of 1,000 50-pound bags of Canadian 
Katahdin potatoes, U.S. No. 1 grade, Size A, to “Elsesser Pro- 
duce Company” for the account of “Potato Distributors of 
Maine, Presque Isle, Maine.” The broker sent Elsesser Produce 
Service and complainant copies of this memorandum which 
were received on or about April 9. 


7. On or about April 8, complainant issued instructions to 
the New York, New Haven and Hartford Railroad Company 
to divert the car to Elsesser Produce Service. The car departed 
from Cedar Hill, Connecticut, Terminal at 6:30 p.m., April 
12 and was delivered to the Pennsylvania Railroad at Green- 
ville, New Jersey, on float 80, at 1:50 a.m., April 13. 


8. Potato Distributors of Maine Co. sent to Elsesser Pro- 
duce Service an invoice for the potatoes in car CP 288897 in 
the amount of $2,150, less $19.52, or a net sum of $2,130.48, 
and sent a draft for the latter figure to the First National 
Bank at Lewistown, Pennsylvania. The invoice is dated April 
7 and shows “Elsesser Wholesale Produce Company” as buyer 
and “Harrisburg Daily Market” as broker. The bank advised 
Elsesser Produce Service of the draft but it refused payment. 


9. The car arrived at Lewistown on April 14 and Elsesser 
Produce Service was notified the next day. Elsesser Produce 
Service rejected the car to the carrier which notified com- 
plainant of this rejection by wire on April 16. On April 17, 
complainant wired R. Patt Brokerage, Inc., that Elsesser 
Produce Service refused to accept the potatoes claiming it had 
not purchased them. At 1:30 p.m. April 17, 1958, complainant 
wired Elsesser Produce Service as follows: 


“RAILROAD REPORTS YOU REFUSING CP 288897. 
THIS CAR BOUGHT FOR YOU BY PATT BROKER- 
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AGE DIVERTED OUT OF CEDAR HILL ON THE 
9TH. ANY DELAY ON ARRIVAL WOULD BE BE- 
TWEEN YOU AND CARRIER. IF YOU INSIST RE- 
FUSING WILL SELL BEST ADVANTAGE AND 
FILE CLAIM FOR ANY LOSS WITH PACA AS WE 
FULFILLED OUR CONTRACT CAR SOLD F.O.B. 
PRESQUE ISLE RATE OF FREIGHT PREVAILING 
WHICH MEANS COST YOU APPROXIMATELY 
$5.47 DELIVERED.” 

On the same day the broker wired Elsesser Produce Service 

as follows: 


“CONCERNING CARS BROKERAGE BY US TO 
YOU DAILY MARKET CLAIM DIVERTED ON 
TIME. MADE GOOD DELIVERY THEREFOR NOT 
NEGOTIATING YOUR ACCEPTANCE. THEY 
DIVERTING AND SELLING FOR ACCOUNT OF 
WHOM IT MAY CONCERN.” 


10. Following the refusal of the shipment, complainant re- 
sold the potatoes and realized net proceeds of $991.19. 


11. The formal complaint was filed on January 14, 1959, 
which was within 9 months after the alleged cause of action 
accrued against Elsesser Produce Service. 


CONCLUSIONS 


Complainant and R. Patt Brokerage, Inc., contend that Elsesser 
Produce Service contracted to purchase the carload of potatoes 
involved in this proceeding. Elsesser Produce Service contends 
that the claimed contract is unenforceable under the statute 
of frauds of the State of Pennsylvania and that it did not 
agree to purchase the potatoes. This respondent and R. Patt 
Brokerage, Inc. also question whether complainant is a real 
party in interest. 


With respect to the first defense of Elsesser Produce Service, 
it is well settled that the statute of frauds of the State of 
Pennsylvania is procedural in nature and will not effect a de- 
termination under the Perishable Agricultural Commodities Act. 
Rothenberg v. Rothstein (8rd Cir 1950) 183 F. 2d 524, also 
reported at 9 A.D. 1272; Darmon v. South Jersey Prod. Exch., 
15 A.D. 725. Elsesser Producer Service urges that modern 
authorities hold that statutes of frauds similar to that of 
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Pennsylvania are substantive and not procedural, but the Rothen- 
berg case holds otherwise and no later case to the contrary is 
cited. There is no substantial difference between the Pennsy]l- 
vania statute involved in that case and the present statute 
which became effective on July 1, 1954. Accordingly, the plea 
of the statute of frauds is not a good defense in this proceeding. 


Considerable evidence was submitted by the parties at the 
hearing on the question of whether Elsesser Produce Service 
contracted to buy the potatoes involved herein. Cyril S. Wagner 
testified that on April 7, 1958, he talked over the telephone 
with Robert Patt concerning the sale of several carloads of 
potatoes; that on April 8, 1958, Patt telephoned and gave him 
(Wagner) an order for one carload of potatoes for Elsesser 
Produce Service to be diverted from Cedar Hill, Connecticut, 
on April 9; and that he gave Patt the car number that day or 
the following day. Robert Patt testified that on April 7, after 
5:30 p.m., he telephoned Samuel Elsesser and offered for sale 
a carload of potatoes, and that Samuel said he was overloaded 
but he agreed to buy the potatoes and asked Patt to leave the 
car at Cedar Hill for two days and then divert to Elsesser 
Produce Service at Lewistown. Continuing, Patt testified that 
he advised Wagner the same day of the sale to Elsesser Produce 
Service; that on April 8, he prepared a memorandum of sale 
and sent a copy to complainant and Elsesser Produce Service; 
that Elsesser Produce Service did not return the memorandum; 
and that the next time he heard from Elsesser Produce Service 
was on April 16 when Henry Elsesser telephoned and said he 
did not want the potatoes because they had sprouts, the market 
price of potatoes had fallen, and he had no room to store them. 


Samuel Elsesser denied buying the potatoes from Patt and 
testified that in a telephone conversation on April 7, and also 
in a prior conversation, Patt offered to sell him a carload of 
potatoes and he replied ‘“‘No, we are overloaded.” Samuel denied 
that he had ever heard of Cedar Hill prior to the hearing. Anna 
Elsesser, the wife of Samuel, testified that she was at home at 
the time of the conversations and heard Samuel advise Patt 
that he did not want any potatoes. Henry C. Elsesser, the 
father of Samuel, testified that, on April 7 his son advised 
him about Patt’s offers and he (Henry) replied “Positively no 
more.” This witness testified further that he received the 
broker’s memorandum of sale after April 9; that he immedi- 
ately telephoned Patt and said the potatoes had not been ordered; 
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and that he mailed the momorandum back to Patt. The witness 
also testified that on April 14, the bank notified him that a 
draft for the potatoes had arrived and he replied that he would 
not pay the draft and that he also told the railroad, when 
advised of the arrival of the potatoes, that he did not want 
them. 


It is apparent from the foregoing testimony that there is a 
conflict with respect to the making of the contract, including 
whether the memorandum of sale was returned by Elsesser 
Produce Service to the broker. We see no need to resolve these 
troublesome issues for reasons which will appear hereinafter. 


Elsesser Produce Service and R. Patt Brokerage, Inc., both 
question complainant’s interest in the transaction since Potato 
Distributors of Maine Co. was shown as the seller on the mem- 
orandum of sale, and that company also sent the invoice and 
draft. In this connection, the evidence establishes that on April 
7, Wagner advised Patt that the potatoes to be sold were owned 
by Potato Distributors of Maine Co. and for this reason Patt 
showed that company as the seller in the memorandum of sale. 
Samuel Elsesser testified that complainant’s name was never 
mentioned by Patt and he understood Patt was buying them 
direct from Potato Distributors of Maine Co. Wagner testified 
that he agreed to purchase the potatoes from the shipper but 
his testimony is inconsistent as to whether he so agreed before 
or after the claimed sale to Elsesser Produce Service. Later, 
Wagner testified that his agreement with the shipper was that 
the shipper would invoice the buyer and, after receiving pay- 
ment, it would pay complainant brokerage. Wagner further 
testified that he received an invoice from Potato Distributors 
of Maine Co. after the car arrived at Lewistown and that he 
paid it. 

Complainant’s supplemental brief contains the following state- 
ment: 


“Parties, when entering into a transaction, are not in 
the habit of spelling out their relationship in terms 
of legal conceptions. If this transaction were to be 
categorized, it might be more correct to say that Harris- 
burg Daily Market was acting as broker for Potato Dis- 
tributors of Maine and R. Patt Brokerage, Inc., was 
acting as broker for Elsesser Produce Service. What 
is more important, complainant became legally obligated 
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to and paid Potato Distributors of Maine for this car- 
load of potatoes which is all part of the record.” 

It has been held in previous decisions under the act that the 
complainant in a reparation proceeding must be a real party 
in interest as recognized by established legal principles. Clark 
Seed Farms v. Rashewsky’s Inc. 15 A.D. 54. The real party 
in interest is the person who can discharge the claim upon 
which the suit is brought and control the action brought to 
enforce it, and who is entitled to the benefits of the action, 
if successful, and can fully protect the one paying the claim 
against subsequent suits covering the same subject matter, 
by other persons. Caughey v. George Jensen & Sons, 258 P. 
2d 357 (1953). A person who acts merely as a broker or agent 
in a purchase and sale cannot maintain an action against the 
buyer for the purchase price in the absence of an assignment 
from his principal or other legal basis. Anonymous, 14 A.D. 766; 
Moise Products Company v. William Faehndrich, Inc., 140 
N.Y.S. 2d 49 (1955); and Awner v. Moscowitz, 176 N.Y.S. 
737 (1919). 

On the basis of the evidence before us, it is concluded that 
complainant was the broker or agent of Potato Distributors 
of Maine Co. in the alleged sale of Elsesser Produce Service. 
In such capacity complainant acquired no right to maintain the 
actions involved herein. Did complainant acquire such right 
subsequent to the claimed sale? The only evidence as to this 
is Wagner’s testimony that complainant paid the shipper the 
purchase price of the potatoes, presumably after they were re- 
fused by Elsesser Produce Service. Such payment was not 
mentioned by complainant during the investigation of the in- 
formal complaint, in the formal complaint, or, in fact, at any 
time prior to the oral hearing. In the absence of corroborating 
evidence, there is no assurance that either respondent, if found 
liable here, would be protected from liability in a subsequent 
action by the shipper on the same claim. Under these circum- 
stances, it is concluded that complainant has failed to establish 
that it had sufficient interest to maintain the alleged causes 
of action in this proceeding. Accordingly, the complaint should 
be dismissed as to both respondents. 


ORDER 


The complaint is dismissed as to Elsesser Produce Service 
and R. Patt Brokerage, Inc. 
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Copies hereof shall be served upon the parties. 






DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6605) 







PACA Docket No. 7788. Dismissed June 7, 
J. Flavin, Judicial Officer. 






(No. 6606) 







PACA Docket No. 7778. Dismissed June 10, 1960, by Thomas 
J. Flavin, Judicial Officer. 









(No. 6607) 










by Thomas 







PACA Docket No. 7475. Dismissed June 20, 1960, 
J. Flavin, Judicial Officer. 









(No. 6608) 






PACA Docket No. 7783. Dismissed June 
J. Flavin, Judicial Officer. 







(No. 6609) 






PACA Docket No. 7858. Dismissed June 21, 1960, by Thomas 
J. Flavin, Judicial Officer. 







(No. 6610) 






PACA Docket No. 7685. Dismissed June 
J. Flavin, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 6611) 


SALINAS LETTUCE FARMERS COOPERATIVE v. TINNEY PRODUCE 
Co., INc. PACA Docket No. 7925. Reparation of $1,300 with 
5 percent interest from November 1, 1959, awarded com- 
plainant against respondent in order issued June 1, 1960, by 
Thomas J. Flavin, Judictal Officer. 


(No. 6612) 


ATLANTIC COUNTY MARKET GROWERS ASSOCIATION, COOPERATIVE, 
INC. v. GRIST PRODUCE Co. PACA Docket No. 7958. Repara- 
tion of $4,117.75 with 5 percent interest from August 1, 1959, 
awarded complainant against respondent in order issued 
June 6, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6613) 


R. C. KELLETT, INC. v. TINNY PRODUCE Co., INC. PACA Docket 
No. 7940. Reparation of $4,950 with 5 percent interest from 
November 1, 1959, awarded complainant against respondent 
in order issued June 6, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6614) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. FRANK ERLBAUM, INC. 
PACA Docket No. 7975. Reparation of $3,848.57 with 5 per- 
cent interest from July 1, 1959, awarded complainant against 
respondent in order issued June 6, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6615) 


PURE GOLD, INC. v. INDEPENDENT FRUIT Co. PACA Docket No. 
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7929. Reparation of $3,398.11 with 5 percent interest from 
December 1, 1959, awarded complainant against respondent 
in order issued June 6, 1960, by Thomas J. Flavin, Judicial 


Officer. 

CE 

th 

nN- 

Oy (No. 6616) 

STADELMAN FRUIT, INC. v. INDEPENDENT FRUIT Co. PACA 

Docket No. 7979. Reparation of $7,334.70 with 5 percent 
interest from January 1, 1960, awarded complainant against 
respondent in order issued June 6, 1960, by Thomas J. Flavin, 
Judicial Officer. 

E, 

—A- 

9, 

d (No. 6617) 

MUSHROOM GROWERS ASS’N. SALES Co. v. J. WAGNER & SONS, 

Inc. PACA Docket No. 7974. Reparation of $183.50 with 5 
percent interest from October 1, 1959, awarded complainant 
against respondent in order issued June 10, 1960, by Thomas 

: J. Flavin, Judicial Officer. 

n 

t 

I (No. 6618) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. CON-ROY 7-11 
PRODUCE Co., INC. PACA Docket No. 7981. Reparation of 
$1,257.52 with 5 percent interest from September 1, 1959, 
awarded complainant against respondent in order issued June 
10, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6619) 


SID GOODMAN & COMPANY v. CROUSE PRODUCE. PACA Docket 
No. 8001. Reparation of $50 with 5 percent interest from 
July 1, 1959, awarded complainant against respondent in 
order issued June 21, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 6620) 


MEYER TOMATOES v. GUERRA BROS. PRODUCE. PACA Docket 
No. 7996. Reparation of $1,071 with 5 percent interest from 
December 1, 1959, awarded complainant against respondent 
in order issued June 21, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6621) 


J. F. WYMAN, INC. v. JOHN Russo & SONS. PACA Docket No. 
7997. Reparation of $1,330.39 with 5 percent interest from 
August 1, 1959, awarded complainant against respondent in 
order issued June 21, 1960, in, Judicial 


SFP. 25 1960 


(No. 6622) DETROIT 
SOUTHAMPTON PRODUCE DISTRIBUTORS’ 7: 


SALE. PACA Docket No. 8003. Reparation of $330 with 5 
percent interest from February 1, 1959, awarded complainant 
against respondent in order issued June 22, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6623) 


J. F. MACNULTY, INC. v. SOUTHERN AROOSTOOK POTATO CO. 
PACA Docket No. 7976. Reparation of $1,025 with 5 percent 
interest from March 1, 1959, awarded complainant against 
respondent in order issued June 24, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6624) 


OAKFIELD & ELBA GROWERS, INC. v. GREENACRES PRODUCE CORP. 
PACA Docket No. 8002. Reparation of $942 with 5 percent 
interest from October 1, 1959, awarded complainant against 
respondent in order issued June 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 








